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Memorandum Decision and Order, October 1974 .. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 




.UNITED STATES OF AMERICA ex rel. 
JTIMOTHY G. MORGAN, 
o 

». Relator, 


CFERT J. HENDERSON, Superintendent, 
Auburn Correctional Facility, 

Respondent. 


EDMUND PORT, Judge 

APPEARANCES: 

JOSEPH E. LYNCH, ESQ. 

207 Metcalf Plaza 
144 Genesee Street 
Auburn, New York 13021 
Attorney for Relator 

HON.LOUIS J. LEFKOWITZ 
Attorney General of the State 
of New York 
The Capitol 

Albany, New York 12224 
Attorney for Respondent 


73-CV-44C 


JOSEPH R. CASTELLANI, ESQ. 
Assistant Attorney General 
Of Counsel 


Memorardur-Decisicn and Order 

I originally dismissed the above captioned petition by Memorandum- 
Decision and Order dated September 26, 1973. Upon consideration of 
a motion made by the relator for a certificate of probable cause, for 
leave to proceed in forma pauperis and for the assignment of counsel, 
the United .iiates Court of Appeals for the Second Circuit, by order 
dated December 12, 1973, granted a certificate of probable cause 
and reversed my judgment dismissing the petition and remanded the case 
"to conduct an evidentiary hearing on the issues raised by petitioner, 
including whether, he was aware that intent was an essential element 

of the crime and was advised of the scope of the punishment that might 
be imposed," The mandate of the Court of Appeals was filed in the 
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Memorandum Decision and Order, October 29, 1974. 

office of the Clerk of this court on December 27, 1973. Thereafter, 
counsel was assigned to relator, an evidentiary hearing held on May 3, 
1974 at Auburn, New York, and the matter briefed by the parties hereto. 
The case is now submitted for decision. 

The relator alleges that he plead guilty in the Fulton County 
Supreme Court on June 8, 1965, to Murder 2nd degree and was sentenced 
on June 15, 1965, to a term of 25 years to life; no appeal was taken. 
Relator petitioned for a writ of error coram nobis in the Fulton County 
Supreme Court on the ground that the trial court, at the plea taking, 
failed to ascertain whether or not there was a factual basis for the 
plea; specifically, relator alleged that the court made no attempt 
to ascertain whether or not the essential element of "a design to 
effect the death of the person killed" was present. Relator also 
alleged that the plea was not made with an understanding of the 
nature of the charges or the consequences of the plea, due, in 
part, to his I.Q. which is alleged to be between 68-75. The state 
writ was denied without a hearing on June 3, 1971; the Appellate 
Division affirmed without opinion. People v. Morgan . 38 A.D.2d 1012 
(3rd Dept. 1972). Leave to appeal to the Court of Appeals was 
denied on July 6, 1972. Thereafter, the relator commenced the 
instant proceeding in this court which was originally dismissed by 
me and reversed and remanded by the Court of Appeals as aforesaid. 
THE HEARING 

The hearing was held on May 3, 1974 at Auburn, New York; the 
petitioner introduced the sentencing and arraignrent minutes, and 
also testified on his own behalf. Petitioner testified that he plead 
to Murder 2nd degree with the knowledge that he was originally charged 
with Murder 1st degree; he further testified that he understood that if 
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he had plead guilty as charged he could have received a sentence of 
life imprisonment. He testified that at no time did anyone explain 
to him the elements of either first or second degree Murder, and 
that he would not have plead guilty to second degree Murder if he had 
known or had been informed that an essential element of that offense 
was an intent to cause the death or a design to effect the death of 
the victim, as he had no such intent. He further claimed that he 
would net have plead guilty to Murder 2nd degree if he had known 
or had been informed that he could have received the sentence that 
was imposed upon him; he testified that he had expected a lesser 
sentence than that imposed. 

The principle witness for the respondent was petitioner's 

1 

assigned co-counsel, Floyd J. Reinhart, Esq. Mr. Reinhart testified 
that he had engaged in plea bargaining with the District Attorney and 
had hoped to obtain for petitioner the privilege of pleading guilty 
to Manslaughter; however, the District Attorney refused to reduce the 
charge to that extent and insisted upon a plea to Murder 2nd degree. 

Mr. Reinhart candidly stated that he had never discussed the elements 
of either first or second degree Murder with the petitioner, and that 
in his discussions with the petitioner he distinguished the two crimes 
merely by the type of punishment that could be imposed upon a convic¬ 
tion for the same. Attorney Reinhart did testify that during the 
period of plea bargaining and prior to the entry of the plea of guilty, 
he did inform the petitioner that if he plead to Murder 2nd degree he 
would receive (and which petitioner ultimately received) a sentence of 
25 years to life imprisonment; this information was conveyed to the 
petitioner at various conferences which were also attended by members 

n 3ho is an experienced, highly-qualified lawyer in criminal and 
trial practice. 
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of petitioner's family. 


Robert P. Best, Esq., petitioner's other assigned co-counsel, 
also testified at the hearing; his testimony corroborated the testimony 
of Mr. Reinhart and, in addition, he testified that he thought , but 
could not be certain, that he informed petitioner, in the form, of a 
hypothetical case, of the differences between Murder 1st degree. 

Murder 2nd degree, and Manslaughter, However, upon examining and 
searching his file he was unable to find any notes substantiating 
such a conversation with the petitioner. 

THE LAW 

Boykin v. Alabama, 395 U.S. 238 (1969)is not applicable to the 
instant case. See, e.g., United States ex rel. Rogers v. Adams , 

455 F.2d 1372 (2d Cir. 1970). The standard to be appli ed to the plea 
of guilty herein is whether under all the circumstances the petitioner 
made a reasoned choice, voluntarily, after proper advice, and with a full 
understanding of the consequences. See United States ex rel. Codarre 
V. Gilligan , 363 F.2d 961, 964 (2d Cir. 1966). 

DISCUSSION 

There are two contentions made by petitioner herein: 

(1) That he was never told or advised by counsel or the 
court of the maximum punishment to which he was subjecting himself 
by pleading guilty to Murder 2nd degree, and that if he had been 
cold or had known that he would be sentenced to 25 years to life 
he would not have plead guilty; and 

(2) That he was never informed of the elements of the 
crime to which he plead guilty; specifically, he was not aware 
that an intent to cause death or a design to effect death had to be 
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present and proved in order to convict him of Murder 2nd degree, and 
that if he had been so informed, he would not have plead guilty. 

In connection with petitioner's first claim, 1 find that the 
petitioner knew and had been advised that;upon his plea to Murder 
2nd degree he would be sentenced to a term of 25 years to life; 
this was, in fact, the sentence imposed upon petitioner after his 
plea. In this connection, I credit the testimony of petitioner's 
two co-counsel on the hearing herein and discredit the petitioner's 
testimony in this regard. Based upon this finding, I cannot agree 
that the petitioner's plea was entered in ignorance of its direct 
consequences insofar as the maximum sentence was concerned; there¬ 
fore, petitioner's due process rights were not violated in this 
regard. Cf. U nited States ex rel. Leeson v. Damon , l <96 F.2d 
(2d Cir. 1974). Accordingly, petitioner's first claim 
is without foundation. 

In connection with petitioner's second claim however, I 
find that he was not advised by court or counsel prior to his plea 
of the elements required to be established for any degree of homicide 
nor was he aware of the same; particularly, I find that petitioner 
was not advised by counsel or court, at any time, that an intent to 
cause the death or a design to effect the death of the victim was an 
essential element of Murder 2nd degree. As stated by the Supreme 
Court, "a guilty plea is an admission of all the elements of a 
formal criminal charge, it cannot be truly voluntary unless the de¬ 
fendant possesses an understanding of the law in relation to the facts.' 1 
McCarthy v. United States , 394 U.S. 459, 466(1969).Based upon the foregoi 


I 



* 


* 

5a 

Memorandum Decision and Order, October 29, 1974. 

I hold as a matter of law that petitioner's plea of guilty was not 
intelligently or knowingly ent.red and was, therefore, involuntary. 
Accordingly, petitioner's plea - of guilty to Murder 2nd degree must 
be set aside as involuntary and unconstitutional. 

The foregoing opinion constitutes the court's finding of 
fact and conclusions of law in accordance with F.R. Civ. P., Rule 
52(a). 

For the reasons herein, it is 

ORDERED, that the conviction challenged herein be and the 
same hereby is set aside, and it is further 

ORDERED, that the respondent Superintendent discharge the 
petitioner Timothy G. Morgan from custody, unless the State of 
New York takes such steps as are necessary to return the petitioner 
to Fulton County for rearraignment; said rearraignment is to be held 
within 60 days of the date hereof, and it is further 

ORDERED, that in the event a timely notice of appeal is filed, 
execution of the judgment herein be and the same hereby is stayed 
pending said appeal. 



29 

Dated: October ,1974. 

Auburn, New York. 
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JOSEPH E. LYNCH, ESQ., Attorney and Counsellor 
at Law, Metcalf Plaza, Auburn, New York, Assigned 
Counsel appearing on behalf of the Petitioner; 

-and- 

HON. LOUIS J. LEFKOWITZ, Attorney General of 
the State of New York, Justice Building, Albany, 

New York, By: JOSEPH CASTELLANI, ESQ., Assistant 
Attorney General of Counsel, appearing in behalf of 
Respondent. 
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THE COURT: Alright, you may call tha 

oast. 

THE CLERK: United States of America, ex 
rel Timothy 0. Morgan against Robert J. 
Henderson, Superintendent, Auburn Correctional 
Facility, 73-Cv^440. 

MR. LYNCH: Ready on behalf of the 
petitioner. Your Honor. 

THE COURT: Both sides ready? 

MR. CASTELLANI: Ready, Your Honor. 

THE COURT: Alright. Now gentlemen, is 
there any—do either one of you want to make 
an opening statement? 

MR. CASTELLANI: No, Your Honor. 

THE COURT: Petitioner? 

MR. LYNCH: No, Your Honor, I don't believ 
it is necessary. 

THE COURT: Alright, I will take your 
proof. 

MR. LYNCH: I wonder if on behalf of the 
petitioner I may have marked and offered in 
evidanoe the sentencing, whioh I believe is 
part of the court's file. 

THE COURT: Yes. 

MR. LYNCH: I think Your Honor has them. 

U.S. COURT REPORTER* 

FEDERAL BUILDING 

ALBANY, N. V._ 
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2 

3 

4 

5 
5 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 


Timothy 0 . jjwga - Direot 

the petitioner, called aus a wltnaaa In his own bahalf, 
balng firat duly sworn toy tha Clark of tha Court, was 
examined and taatifiad aa followsi 
DIRECT EXAMINATION 

BY MR. LYNCHt 

q Mow will you speak up Mr. Morgan ao wa can all haar 
you hara? 

A Yaa, air. 

q Will you tall me if you don't understand any of tha 
questions asked you? 

A Yaa, sir. 

Q How old are you, Mr. Morgan? 

A Twenty-eight. 

q How much schooling have you had? 

A As far aa tha seventh grade. 

Q Did you gat to tha seventh grade by passing each of tha 
preliminary grades? 

A No, sir. 

Let me ask you quickly, do you recognize that you have 
less than normal intelligent capacity? 

Yes sir, I do. 

You have bean told that? 

Yes. 

And you recognize it? 

Yes. 

—" ‘ — U7T< 

FK__ 

ALIANV. N. Y. 
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Timothy 0. Morgan - Direct 


right? 

Yes. 

When you pleaded to that charge, did you know the 
maxinun punishment that the court could impose on you? 
I don't understand what you are saying. 


Alright. 


MR. CA3TELLANI: I can't hear him. Your 


Honor. 


THE COURT: You will have to keep your 
voice up Mr. Morgan. You are mumbling and 
your chewing gum makes it hard for the attorn* 
to hear you. 

(Witness removes gum from his mouth). 

THE COURT: That's right. That is a good 
idea. Put it in the wastebasket. 

THE WITNESS? I am sorry. 

THE COURT: Alright. 

MR. LYNCH: May I have the last question? 

(The court reporter repeated the question 
as above recorded). 


BY MR. LYNCH: 


Mr. Morgan, at the time of your plea, did you know what 
you were going to be sentenced to? 

No, sir. 

Did you know what you might be sentenced to? 



U.«. COURT RIRORTgai 
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Timothy 0. Morgan - Dlraot 

ing you, Mr. Bast and Mr. Rinihartj did you not? 

A Yea. 

0 Did you, did they advise you to plead guilty to murder 
in the second degree? 

A Yes, air. 

Q And do you remember that? ’ 

A I don’t. 

Q Did they tell you what sentence the court might impose 
uoon you if you pleaded? 

A For first degree or second degree? 

Q No, for second degree, 

A No. 

Q So that you did not know what you were exposing yourseli 

to by way of sentence when you made that plea; is that 
right? 

A I still don’t understand what you mean. 

Q I think you told us that you didn't know at the time 
that you pled what sentence you were going to receive; 
you didn't know that? 

A No, sir. 

Q My question to you is if you knew—strike that if you 
will please. Did you know what sentence the court 

might impose on you? In other words- 

THE COURT: Did you know that you could go 
to prison? 


U.S. COURT RBPORTKRI 
fediral building 
_ALBANY, N. V. 
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Timothy G. Morgan - Direct 


1 



THE WITNESS: For which one? 


2 



THE COURT: For either one. 


3 



THE WITNESS: Yea. 


4 



THE COURT: Did you know that you could go 


5 



to priaon for second degree? 


6 



THE WITNESS: Yea. But I didn't think I 


7 



would get so much time. 


8 



THE COURT: Did you know that you could 


9 



go to prison for aa long aa life? 


10 



THE WITNESS: No. 


11 

BY 

MR. LYNCH: 



12 

Q 

Did you know that you could go for as long aa twenty- 


13 


five yaars? 


14 

A 

For firat degree, ye*, 

15 



THE COURT: No, for second degree. 


r 16 



THE WITNESS: I didn't know for second 


17 



degree. 


18 



THE COURT: What did you think was the 


19 



sentence that you could get for second degree 

- 

20 



murder? 


21 



THE WITNESS: I figured it would be a lot 


22 



leas than what it was. I didn't think it 


23 



was going to be life, otherwise I would never 


24 



have done it. 


25 

BY 

MR. LYNCH: 
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_ Timothy 0. Morgan - Direct _ 

q Mr. Morgan, if you had known that you war* exposing 
youraelf to a aentenoe that oould be aa little aa 
twenty years and ms long aa life, would you have pled 
guilty to murder in the second degree? 

A No sir, I wouldn't. 

THE COURT: Now did you understand that 
question? 

THE WITNESS: Yea, sir. 

BY MR. LYNCH: 

Q You are not still answering my questions. Is there any 
question I asked you about understanding this, that you 
don't understand? 

A I am confused. 

Q Let me see if I could summarize. Did you ever intend 

to kill this woman? 

A No, sir. 

Q If you knew that the State had to prove chat you had an 
intent to kill her, to convict you of murder in the 
second degree, would you have pled to murder second? 

In other words, if you knew that they had to prove that 
you intended to kill her, would you have pled to murder 
in the second degree? 

A No. 


Q If you knew that you were exposing yourself to a 

punishment that could run as high as life imprisonment, 












Timothy G. Morgan - Direct 


.4 


1 


would you have pled to murder in the second degree? 

2 

A 

No. 

3 


MR. LYNCH: Thank you, Mr. Morgan. You 

4 


may ask. 

5 


CROSS- EXAMINATION 

6 

BY 

MR. CASTELLANI: 

7 

Q 

Mr. Morgan, this petition that you submitted to the 

8 


Federal Court, did you prepare it? 

9 

A 

No, sir. 

10 

Q 

Who did? 

11 

A 

Two friends of mine. 

12 

Q 

Did you read it? 

13 

A 

No. 

14 

Q 

Did you sign it? 

15 

A 

Yes. 

r 16 

Q 

Did you swear to it before a Notary Public? 

17 

A 

Yes, sir. 

18 

Q 

And still you didn't know what you actually signed? 

19 

A 

I knew what was in it. 

20 

Q 

How did you know? 

21 

A 

Because my friends went over it with me. 

22 

Q 

But did you read it? 

23 

A 

What 1 could, yes. 

24 

Q 

You were Just asked and told me that you didn't read it 

25 


before you signed it. Which is it? 


U.». COURT RBRORTKRf 
FSDBRAL BUILDING 
ALBANY, N. Y. 
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Timothy 0. Morgan - 


15 


I road what I could of it. 

What did you read of it? 

I looked at it. 

How about this notice of appeal, did you draw that up 
this typewritten notice of appeal? 

Yes, sir. 

Did you sign it? 

Yes, sir. 

Did you read it before you signed it? 

No, sir. 

Still you swore to it before a Notary Public? 

Yes, sir. 

Mr. Morgan, at the time of the commission of this crime 
were you satisfied that you were well represented by 
Mr. Rinehart, and Mr. Best? 

No. 

Did you object? 

No. 

Why didn't you, if you were not satisfied? 

Because I didn't think I was going to get what I got. 
What did you think you were going to get? 

I didn't think I would get life. I thought I would get 
a lesser plea. 

THE COURT: Lesser plea or lesser sentence*J| 
THE WITNESS: A leaser sentence. 


U.S. COURT REPORTER! 

federal euildino 
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Timothy 0. Morgan -Cross 

THE COURT* What sentence did you think you 
ware going to gat, about how many years? 

THE WITNESSi I don't know. 

THE COURT* You Just expected it to be 
leas than what you got? 

THE WITNESS* I figured second degree you 
are not going to get as much as you are for 
first. 

THE COURT: Is that what you had in 
that you wouldn't get as much as you would get 
for first? 

THE WITNESS: If I went to trial and was 
found guilty in the first degree, I knew I 
was going to get life. In second degree, I 
didn't know. 

EY MR. CASTELLA . < 

Q Mr. Morgan, you were indicted for murder first? 

A Yes, I was. 

G L-d you know what the punishment was, punishment for 
murder first? 

A Yes, sir. 

Q What was it? 

A Life in prison. 

G What else? 

A That is it. 

U.S. COURT REPORTERS 
FEDERAL BUILDING 

_ALtANY. N. Y._ 
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Timothy G. Morgan - Cross 

1 

Q 

Would you hava boon willing to stand trial— 

2 

A 

(Interrupting) Yes, sir. 

3 

Q 

(Continuing)--on your crime that you were accused of? 

4 

A 

Yes sir, I mild. 

5 

Q 

Why didn't you? 

6 

A 

Because he told me I was going to get a lesser plea. 

7 

Q 

Who told you that? 

8 

A 

Mr. Rinehart. 

9 

Q 

Mr. Rinehart told you what? Say that again? 

10 

A 

I was going to get a lesser plea. 

11 

Q 

A lesser plea? 

12 


THE COURT: Just think of what you are 

13 


saying. Sentence, is that what you mean? 

14 


THE WITNESS: Yes. 

15 

BY MR 

CASTELLANI: 

16 

Q 

Did he tell you what you would receive if you were 

17 


found guilty or if you pled guilty to murder first? 

18 

A 

Yes. 

19 

Q 

What did he say? 

20 

A 

He said if I went to trial in tho first degreo that I 

21 


could get life. 

22 

Q 

And what did he say to you if you were to plead guilty 

23 


to murder first? 

24 

A 

He said I would get a lesser sentence. 

25 

Q 

First degree? 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY. N. Y. 
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Timothy Q. Hcrgsa - Crasa _ 

A To murder first. That is shat he said. Murder first. 

Q Th en he never advised you shat would happen if you v?r# 

to stand trial for aurder first and found guilty? 

A Me? 

. 

Q Whether you understood that? 

A I don't know. I am confused. I don't know shat you an 
saying. 

THE COURT! Well did you have any dis¬ 
cussions with your lawyers, did you talk with 
your lawyers about pleading guilty to first 
degree murder or was that talk just related to 
the trial of first degree murder? 

THE WITNESS: That was for first degree. 

THE COURT: Yes, but did you talk about 
pleading to it or standing trial or both? 

THE WITNESS: They told as to take second 
degree, to plead to the seoond degree. 

THE COURT: Did they tell you shat would 
happen if you sere oonvloted of first degree? 

THE WITNESS! Yes. They said if I sent 
to trial and blew the trial that I could end 
up in prison for the rest of ay life. 

THE COURT: You could get a life sentence? 

THE WITNESS: Yes. 

THE COURT: Nos did they tell you idiat you 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
_ALBANY. N. V. 










Timothy 0. Morgan - Cross 



would gat on second degree? 


THE WITNESS: No. 


THE COURT: Did they tell you whether it 



was lesser, the same, or what? 


THE WITNESS: They said if you take second 


degree you get a lesser plea. 


THE COURT: Get a lesser sentence? 


THE WITNESS: Lesser sentence, right. 


BY MR. CASTELLANI: 


But they didn't tell you Mr. Morgan, what the lesser 


sentence would be- 


(Interrupting) No. 

(Continuing) -if you pled guilty to murder two? 


Did you ask th*-m? 


Why not? 


I don't know. 


You don't know why. Don't you think you should have 


asked then? 


I did what they told to do. 


So that you were satisfied with their representation? 


I figured they knew what they were doing, yes. 


Who are those two friers of yours that drew up the 


petition and notice of appeal? 


U.J. COURT REPORTER! 
FEDERAL EU>LDlNO 
ALBANY, k«. V. 
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Timothy 0. Morgan - Cross 


Hie nans is Paul Crawl and Cans Booh. Tha other guy Is 
gone. Ha went to another institution. 

THE COURT: The other guy was your Court 
of Appeals lawyer? 

THE WITNESS: Yes. 


THE COURT: He drew the notice of appeal. 


BY MR. CASTELLANI: 


You say, you answered on direct examination t that you 
went to the seventh grade? 

Yes, sir. 

And what happened? 

They Just passed me on. 

What happened after seventh grade, did you quit school? 
No, I got kicked out. 

Then what did you do? 

I was sent to Rome. 

Have you had any schooling since you have been confined 
to prison? 

Six months. 

What would you say your average intelligence is now? 

I don’t know. It was a low average. 

MR. CASTELLANI: That is all, Y">r Honor. 


RE-DIRECT EXAMINATION 


BY MR. LYNCH: 


Mr. Morgan, so there * .11 be no question about it. 



U.S. COURT RBRORTKR* 

pbdiral building 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


_ Timothy 0. Morgan - Redirect _ 

to the extent that you were able, did you look at tha 
petition that you aignad7 

Yaa. 

And you want over it with your friend*? 

Yes. ' 

And you understood that that petition was asking this 
Court for relief for you? 

Yes. 

That they co rr e c t what you consider to be errors on the 
part of an earlier court? 

Yes. 

Your attorneys told you that if you stood trial on the 
first degree murder charge you could get life imprison¬ 
ment? 

Yes. 

And you didn't want to take that chance, did you? 

No. 

You actually got a sentence when you pled to murder 
second of twenty-five years to lifej is that correct? 
Yes, sir. 

And i* you knew that that sencence could have been 
imposed on you, as it was, you told me, did you not, 
that you wouldn't have pled to it? 

That's right. 

Beoauae taaically in your eyas that is tha same sentence 

U.S. COURT RKFORTKRS 
FIDIRAL BUILDING 
ALBANY, N. Y. 
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1 

• 

that you would have raoalrad if you vara convicted for 

• 


2 


nurdar first; la that right? 



3 

A 

Yaa. 



4 


MR* LYNCH 2 Thank you* Mr. Morgan* That 



5 


is all* Your Honor. 



6 


MR. CASTELLAN! t No furthar questions* 



7 


Your Honor. 



8 


(Witness sxcuasd). 



9 


MR. LYNCH: Patitionar rest* at this tima. 



10 


Your Honor, 



11 


THE COURT; Alright. That la all. You 



12 


*ay go ahaad Mr. Caatallani. 



13 


MR. CASTELLANIi Call Mr. Sdhlusberg. 



14 


H. ANDREW SCHLUSBERG* 



15 


called aa a witness in bahaif of tha raapondant* being 



16 


first duly sworn by tha Clark of tha Court* was 



17 


examined and testified as follows; 



18 


DIRECT EXAMINATION 



19 

BY MR 

. CASTELLAi.I: 



20 

Q 

Mr. Schlusbarg* you are duly qualified as an attorney 



21 


to practloe law in tha Stat* of New York. 



22 

A 

7 . am. 



23 

0 

Ware you an attorney during the year 1965? 



24 

A 

Was I what? 



25 

Q 

An attorney. 





U.f. COURT REPORTERS 
m m m A A ( Sul 1 rlllft 





ALBANY, N.V. 

_ 










A 

Q 

A 

Q 

A 

Q 


A 

Q 

k 

Q 


29a 

H. Andrew Sohlusberg - Direct 

YM. 

Were you acting in an official capacity during tha year 
1965? 

I was. 

And what was that official capacity? 

District Attorney of Fulton County. 

District Attorney of Fulton County. Mr. Schlusberg, 

during the course of your duties as Distriot Attorney 

of Fulton County, were you involved in the case of the 

People of the State of New York vs. Timothy 0. Morgan? 

Yes, I was. 

Do you recall the nature of that crime? 

I do recall that. 

And what was the crime that was committed by him? 

MR. LYNCH: I object to the form of the 
question. I have no objoction to the charge, 
to the nature of the crime, although 1 don't 
know that the nature of the crime has any slgnl 
ficance in this tearing. If the question is 
given to elicit a factual description of what 
took place, I won't object to it. 

THE COURT: Overruled, I think that is a 
question that goes to the very issue that we 
are concerned with here as to whether or not 
was a reason choice. Of course if it 
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appeared under the faots that this was dearly 
an incident or understanding, that would be 
one situation that would enter into the reason 
or lack of a reason choice. On the other hand, 
if it appears it was a border kind of act, it 
would also enter into in a contrary fashion a 


reasonable choice. 


MR. LYNCHi Could I ask permission to sit 
bore because I have some difficulty hearing. 

THE COURT: Of course, and I will ask Mr. 
Schlusberg if he would keep his voice up. 

THE WITNESS* Alright. 



13 BY MR. CASTELLANI: 


14 o 


17 A 


19 A 


Mr. Schlusberg, as a representative of the People in 
that case, were you present at the time he was arraigned 
of the crime of murder first? 

I was. 

At that time wa3 he represented by counsel? 

He was. 


And who represented him? 

Two attorneys. Mr. Floyd J. Rinehart and Mr. Robert 
Best. 

Were you acquainted with both of those attorneys at the 
time? 

Very well, 

-- U.a. COUNT II.MTIM 
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25 


1 

Q Were you also present at all stages of the preliminary 


2 

proceedings in this case including the time of his 


3 

plea? 


4 

A It was my recollection that I vaa present. 


5 

Q And who else from your office was with you at the time? 


6 

A It is my recollection—I think I looked at the file 


7 

of course, and the Assistant District Attorney was Mr. 


8 

James Persioo. 


9 

Q Is hto here present in the courtoom? 


10 

A Yes, he is. 


11 

Q And were you and Mr. Persioo also present-1 am not 


12 

sure whether you answered my question, at the time of 


13 

the plea? 


14 

A Yes I was and he vaa too. 


15 

0 To go baok a little, Mr. Schlusberg, he was indicted of 


16 

murder first? 


17 

• 

A That’s right. 


18 

Q Did he plead to that charge? 


19 

A No. Well, his regular plea was not guilty. 


20 

THE COURT: Isn't that the mandatory plea, 


21 

1 

or wasn't that the mandatory plea at that timal 


22 

THE WITNESS: You are right. Your Honor. 


23 

BY MR. CA3TSLLANI: 


24 

Q And at the time of his plea to murder two, did you h*.\’e 


25 

occasion to discuss that particular plea with th.-» Judge, 
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your Assistant, Nr. Peralco, and tha two asaignad «• 
counsel? 

That is my recollection, that there was opportunity, 
there was discussion between Nr.—assigned x, 

Mr. Persioo and myself. 

Was it agreeable with all parties Including Judge Soden 
at that change of 'the plea to murder second would be 
acceptable? 

That is correct. 

And then there came a time when the defendant was 
brought into court and he was prepared to plead to 
murder two? J 

That is my recollection. 

And he did this In the presence of his assigned counsel, 
dll he not? 

. 

Yes, it was. 

And also your Assistant, Mr. Persico? 

Yes. 

And of course the Judge? 

Yes. And members of his family as well were there. 

What mamba-* of his family were there, do you recall? 
Brothers and sisters. 

Was his mother there? 

I have no such recollection. 

Was his fathar thare? 

UJ. COUNT N1NONTINI 
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27 


1 

A 

I don't recall. 


2 

0. 

Were you also present at the tiae he was sentenced- 


3 

A 

(Interrupting) Yes I was. 


4 

Q 

(Continuing) -to murder two? 


5 

A 

Yes X was. 


6 

Q 

And was your Assistant. Mr. Peraico, also present there' 


7 

A 

Yes he was. 


8 

Q 

And was Mr. Rinehart and Mr. Best also present? 


• 

A 

They certainly were. 


10 

Q . 

And of course so was the defendant? 


11 

A 

Yes. 


12 


THE COURT: Just to refresh your 


13 


recollection, it is my recollection from having 


14 


read the sentencing minutes that Mr. Beat had 


15 


been excused from attendance by the court. 


16 


Does that refresh your recollection any? 


17 


THE WITNESSi Now tiurt you mention it, Your 


18 


Honor, I have not seen the file. The file was 


19 


turned over, of course, to my successor but I 


20 


recall, now that you remind me Your Honor, thal 


21 


Mr. Best had some other duty or some other 


22 


business end that Mr. Rinehart was there. 


23 

BY 

MR. CAalifl J.AKI i 


24 

Q 

So Mr. Beat was not there and present at the time of thi 

ft 

25 


sentence? 
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berg - Direct 

THE COURT! If you don't recall. It la easj| 
enough to tell us. 

I don't recall without looking at the record. 

In ttXf event, if not both of his attorneys, one of then 
was there? 

That is for sure. 

And you don't recall which one? 

My recollection which is now refreshed by His Honor, it 
was Mr. Rinehart who was there and Mr. Best had soae 
other business or function and could uot stay. 

Mr. Schlusberg, to the best of your recollection, did 
the court explain to the defendant the nature of his 
plea, the possibility of the punlshaent Involved and did 
he further convey to you the lopresslon that Mr.—did 
the Judge convey to you the Impression that he was aware 
that the defendant understood the nature of the proceed¬ 
ing that was taking plc.ce at the time? 

MR. LYNCH: I will object to that question. 
THE COURT: Sustained. I am sure Judge 
Soden wouldn't have taken the plea otherwise. 

MR. CASTELLANI: 

Mr. Schlusberg, in your Bind, do you recall to the best 
of your recollection, did this defendant understand what 
he was pleading to? 

Veil, the— 
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THE COURT: Sustained. 

MR. LYNCH: I object to that, Your Honor. 

I don't believe- 

THE COURT: Sustained. 

MR. CASTELLANI: I hava no further questiors, 
Your Honor. 

MR. LYNCH: Z may have no questions for 
the witness, tout I wonder if the former Diatric t 
Attorney's file was here and if I may have a 
quick opportunity t? look at it. 

THE COURT: I don’t know. Is the file her«? 
MR. CASTELLANI: I have a file that is 
very voluminous. 

THE COURT: I will tell you what I wii.l do. 
Make the file available to cotinsel. I have 
some other business to take care of out while 

I am giving you the opportunity-1 aporeciate 

you have not had an opportune y to talk with 
your witnesses. I know I convened court; as eoo i 
as they walked into the court room. I can 
recess this case until 2:00 o'clock. 

MR. CASTELLANI: Your Honor, are we 
finished with this witness? 

MR. LYNCH: Let me say, on the basis of 
the direct examination, I have no questions of | 

UJ. COUNT RI.O.TI.I 
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the witness. There sight be something in the 
file- 

THE CCK-HT: Let me ask you this, Mr. 
Sohlusberg. Do you have any objection to 
continuing your visit here in An hwei until 
this afternoon? 

THE WITNESS: I have none, Your Honor. 

THE COURT* Alright, you are a welcome 
guest. 

MR. CASTELLAHI: Your Honor, I of course 
have no objection to staying here all day, but 
I do hope you have in aind the fact that my 
witnesses came a long way and are hoping that 
they can get back home in this inclement 
weather. 

THE COURT* I certainly won't detain them 
beyond the necessity of the case. 

MR. CASTELLAHI* Is it at all possible the 
we can continue before 2:00 o'clock? 

THE COURT* I doubt it. Yee, if you want 
to rsoess until 1:30, if that is satisfactory, 
and if that is satisfactory you can 1st. the 
Clark of the Court know and the Court will be 
available. 

MR. LYNCH: I have no objection on behalf 

UJ. COUNT NNNONTKN. 
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of the petitioner. 

THE COURT: Alright. This Court will 
recess until 1:50. The Marshal will provide 
for the petitioner. 

(Whereupon at this point a recess was 
taken in this matter until 1:30 P.rt. o'clock 
of the same day). 
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|| 

32 

1 

HN 0 2 N a E 3 3 I 0 N 


2 

APPEARANCES: (SAME AS MORNING SESSION). 


3 

THE COURT: Alright, Mr. Lynch* you may 


4 

proceed. 


5 

MR. LYNCH: If the Court please, I have 


6 

no questions of Mr. Schlusberg. 


7 

THE COURT: You have any need for Mr. 


8 

Schlusberg? 


9 

MR. CASTELLANI: No, Your Honor. 


10 

THE COURT: You are excused, Mr. Schlusberj 

, e 

11 

(Witness excused). 

1 

12 

MR. CASTELLANI* I would ll*e to call Mr. 


13 

Rinehart. 


14 

FLOYD J. RINEHART, 


15 

called as a witness in behalf of the Respondent, being 


r 16 

first duly sworn by the Clerk of the Court, was 


17 

examined and testified as follows: 


18 

DIRECT EXAMINATION 


19 

BY MR. CASTELLANI: 


20 

Q Mr. Rinehart, you are duly licensed to practioe law 


21 

in the State of New York? 


22 

A I am. 


23 

Q Where is your office located? 


24 

A Amsterdam, New York. 


25 

Q What county is that? 



U.S. COURT RIRORTIRI 
FIDIRAL BUILDINO 
ALBANY. N. Y. 











59a 

_ Floyd J. Rinehart - Direct _ 

Montgomery. 

Montgomery County* adjoining Fulton County? 

Tea* it is* 

And you were practicing there during the year 1965? 

Tea* air* 

Mr. Rinehart in the year 1965, were you involved in the 
caae of the People of the State of Now York vs. Timothy 
Morgan? 

I was. 

And in what capacity? 

Assigned counsel. 

Assigned counsel? 

With Mr. Robert Beat. 

Was that before or after the arraignment of Mr. Morgan? 
I think it was at the arraignment. 

You think it was at the airaignment that both you and 
Mr. Beat were assigned together? 

We were assigned together, yes. 

And you were both present there at the arraignment? 

My recollection is that we were. 

After you were assigned to the defendant, Mr. Morgan, 
did you have subsequent conversations with him regarding 
the charges in the indictment? 

Well you see this is supposed to have occurred on the 
7th of April, 1965. The grand Jury, as I recall, was i: 

U.S. COURT RIRORTIRS 

fkoinal muiLOiw# 


n LLk/ti 















40a 

Floyd J. Rinehart - Diroot 

session, and tha lndlotaant wan ratumad on the 15th 
of April, 1965, and we discussed that with our client, 
discussed It, we made various notions, triad to obtain 
the alleged confessions there, tried to change the venue 
discussed it with the District Attorney, went over the 
facts to find out what the circumstances vara, trying 
to get ready for trial. 

Did you also discuss tha matter with any members uf his 
family? 

Yes. He had two brothers and his mother who were there 
and there were some other members of his family—I don't 
know whether they were the wives of the brothers or who 
they were. 

And now Mr. Morgan was indicted for the crime of murder 
first; is that correct? 

Yes. 

Did you inform Mr. Morgan at the time of the possible 
punishment that would be involved if he was tried and 
found guilty on murder first? 

Yes. While I don't recall my exact words at this time, 
murder first was punishable by death in the electric 
chair. 

THE COURT* Are you referring to the time 
of the indiotm*r>+? 

THE WITHES u Yea. April 15, 1965. 

UJ. COUNT NBNONTBN. 
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35 


BY MR. CA8T3LLANI r 

Q Did you Inform the defendant of that possibility? 

A Wall I oan't r wi br oy exact words of course. I told 
him that he could go to the chair for his criits if he 
got convicted of ■order first. 

Q Did the defendant in your judgment realize the distinct 
of the punishment that would be involved in the event 
he was found guilty of murder first? 

MR. LYNCH: I will object to the question 
on the ground it calls for a conclusion. If 
he wants to elicit facts— 

THE COURT: I will take the substance of 
the conversation. 

THE WITNESS: Your Honor, this involved e 
lot of pubxj.city. The papers were filled with 
it. The radio and television also. So that 
possibility was discussvd with him, but t can 
remember the exact words. 

THE COURT: Well you say you ars sure of 
the possibility, that is the possibility of a 
death sentence. 

THE WITNESS: Yes. 

THE COURT: In the event of a conviction. 
THE WITNESS: That’s right, sir. I am surf 
I told hla if ha got convioted of murder first 


on 
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h# would go to the electric chair, if it war* 

not— 

In othar words, you as defense counsel realised in your 
mind that this was a premeditated murder? 

MR. LYNCH: Object to the form of the 
question as leading. 

No, how would I know that. I didn't say that. My 
argument to the District Attorney was that it wasn't. 
That it happened on the spur of the moment. 

THE COURT: You were the advocate. You 
were assigned to defend this man. 

THE WITNESS: Yea, and I wouldn’t start 
off with that. 

. CAoTELLANI: 

After giving the matter some thought in your own mind, 
did you feel that he could poaaibly be found guilty of 
murder in the first degree? 

Well, I have been through this stuff before. There is 
always a possibility if you ai*e indicted for narder 
firat, and the jury may convict, you of murder first. 
This involves the death of a woman and there was some 
feeling in the commur. v there end I didn't know what 
could happen. 

Did you and Mr. Best confer end give some thought to « 
lesser degree than murder first? 

U.s. COUVIV RIPORTIM 
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Yes. 1 thought manslaughter first would satisfy the 
needs of Justice in this osse. We argued that with 
the District Attorney time and time again, but he 
wouldn't budge. 

Did you dlecuss this with Mr. Morgan? 

I don't know that we discussed it with him, except he 
knew we were doing the best for him. 

Was there disousslon with his family on that? 

I think so, on the date the plea was entered up in 
Court in Johnstown. 

Did they know he was going to plead? 

Yes, we discussed it and arranged for the plea on that 


Did you feel that a plea to murder second was in his 
best interest? 


There was not much choice of best interest. Murder 
second is pretty severe. Murder first at that time 

carried the electric chair or life imprisonment, and I 

* 

thought that manslaughter first would be sufficient but 
we couldn't get it without a trial. 

Did you have some discussion with the District Attorney 
and his Assistant, and with your co-assigned counsel 
that it would be beat to plead to murder second? 

Well, we argued this. You know these arguments were better 
between the District Attorney and his office and Mr. 
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] 

Best and myself, Va thought that we ware looking it 

2 

all over and that murder second would be tv^anty-five 

3 

years* Z thought that manslaughter first would be 

4 

sufficient, but we oouldn't get it, and we were con- 

5 

fronted with the possibility that he might go to the 

‘ 6 

electric chair. It Just so happened that they abolished 

7 

the electric chair in about, I think, June or July of 

8 

1965 whei there was a Bill before the Legislature. 

9 

THE COURT: But at the time the plea was 

10 

entered, the conviction could have carried 

11 

either the death penalty or life imprisonment. 

12 

THE WITNESS: I don't think it could have. 

13 

The death penalty, I think the Governor signed 

14 

that Bill sometime before-was it June 15th 

15 

or July 15th, and it was on April 15th that 

f 16 

he was indicted. Was it June 15th of the 

17 

sentencing? 

18 

BY MR. CASTELLANI: 

19 

Q June* 

20 

A June 15th. I think the Governor signed that Bill Just 

21 

shortly before that so that the death penalty had been 

22 

eliminated. 

23 

THE COURT: So the penalty then would have 

24 

been what? 

25 

THE WITNESS: Life imprisonment. 
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THE COURT: Mandatory life imprisonment? 

THE WITNESS: Yes. 

THE COURT: So what you were faced with 
was an alternative of conviction for the first 
degree murder carrying a mandatory prison 
sentence or a plea of guilty to second degree 
murder carrying a minimum of what, if you 
recall? 

THE WITNESS: I thought twenty years to 
life. Then at the last minute the Judge said 
it has got to be twenty-five. 

THE COURT: In any event you knew it was 
some length, with a minimum of twenty? 

THE WITNESS: Yes, sir. 

THE COURT: And a maximum of life. 

THE WITNESS: Yes, it was a minimum of 
twenty years to life, but it wound up with 
twenty-five to life. 

THE COURT: You didn't have any assurances 
of what the actual sentence etas going to be? 

THE WITNESS: Yes, I knew exactly what 
the sentenoe was going to be before I entered 
the plea of guilty. 

THE COURT: From whom? 

THE WITNESS: From the District Attorney. 
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THE COURT: Did you discuss it with the 


Court? 


THE WITNESS: I am pretty sure I did. I 
always have had to, well, talk to me about it. 
I can't recall exactly now. Judge. 

THE COURT: Would your file indicate 0 
THE WITNESS: No, I didn't keep a record 


of that but Mr. Best knows—I don't know if 
Judge Soden said to us—we talked to the 
District Attorney in his office and he talked 
to the Judge, and we finally got the report 
that the loasx that they would consider would 
be murder second, at which the sentence would 
be twenty-five years to life. 

THE COURT: That is you were told that thal 


would be the sentence< 


THE WITNESS: Yea. 


THE COURT: I see. So the sentence was th 
sentence that you were told he would have. 

THE WITNESS: Yes, there was no surprise 
on the sentenoe. I knew what it was going to 
THE COURT: Did you advise the defendant 


of that? 


THE WITNESS: We did, yes,sir. 

THE COURT: Was the defendant's family 
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there at the time? 



THE WITNESS: Yea, air. Yea, air. They 
were there. 

THE COURT: Do you recall when that was, 

Mr. Rinehart? 

THE WITNESS: I think It waa on the 8th of 
•Tune, 1965. 

THE COURT: Can you fix that with referenc 
to the date of the actual sentence? 

THE WITNESS: The actual sentence was on 
the 15th of Juno. I think. And this waa on 
the 8th of June, 1965. 

THE COURT: Waa thi3 after the plea was 
entered? 

THE WITNESS: Y/e entered the plea one day 
and they adjourned it lor a week, and the time 
of sentence was on the 15th. 

THE COURT: At the time of the plea were 
you aware of the sentence? 

THE WITNESS: Oh, yes. 

THE COURT: And you conveyed that to the 
defendant prior to the entry of the plea? 

THE WITNESS: Oh, yes. I couldn't do it 
otherwise. 

THE COURT: At that time you were practici 
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lav for how long? 



THE WITNESS: 1927. Nearly forty years. 

THE COURT: And you have been actively 
engaged In the practice of criminal law? 

THE WITNESS: Yes, I have had quite a bit 
of criminal law. 

THE COURT: I think in one of theBe things 
you were referred to as one of the leading 
criminal lawyers in the area. 

THE WITNESS: They all wind up getting 
treated as criminal lawyers. I did a lot of 
criminal work. I do a lot of cases, but I 
never can remember disposing of a case unless 
I was reasonably assured what the sentence was 
going to be. 


THE COURT: Of course you never practiced 


in this Court. 


THE WITNESS: If they wouldn't tell me 
then I would say, "Let's take our chances on 
the Jury." 

THE COURT: But that was the practice and 
that is w)iat you are satisfied occurred here? 

THE WITNESS: Yes, because some Supreme 
Court Judges say they don't want anybody to 
plead guilty unless they know what the sentence 
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get ready to proceed to trial, and ray recollection la 
he wanted to get rid of it and I didn't go into details 
about the consequences or anything. 

MR. CA3TELLANI: I have no further 
questions. 

THE COURT: You say you didn't go into the 
details of the consequences, but did you under¬ 
stand the difference beeween first and second 
degree murder? 

THE WITNESS: No. Just that one involved 
Ufa imprisonment and the other was a certain 
period of years. 

TIE COURT: You distinguished between first 
and second degree murder? 

THE WITNESS: By the sentence. 

THE COURT: By the punishment to be im¬ 
posed? 

THE WITNESS: Yes, sir. 

THE COURT: Rather than by the proof 
necessary. 


THE WITNESS: Yes, sir. I didn't go into 
detail of what constituted murder first and 
what constituted murder second. Aa a rule, a 
defendant la only Interested in the sentence. 


and the time. 
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45 

1 

MR. CASTELLANI: No further questions. You 


2 

Honor. 


3 

CROSS-EXAMINATION 


4 

BY MR. LYNCH: 


5 

Q Mr. Rinehart, I an sure as an experienced trial counsel 


6 

you will recognize that you were dealing with a young 


7 

man who obviously dicin' t have the same IQ or 


8 

intelligence as a normal young man of tha!'. l.ind would? 


9 

A We liad all tae records from the Roue state School. 


10 

Q And he had been variously characterized an a moron? 


11 

A Sure. 


12 

1 

Q I think you told ua incidentally you can't remember 


13 

the exact words with which you advised this you'ig nan. 


14 

but it is your firm recollection that you told him wixat 


15 

the punisliment would be? 


16 

A 1 told him of course what the punis'iimant would be, yea. 


17 

3 And that was the punishment tliat he received? 


18 

A I thl*»k I said, "We can get you off with murder second,' 


19 

find I am not so sure tlmt I said, "I i-acorciaond that you 


20 

accept it" 18 what I probabl > did, but ilr. Best was 


21 

present at any time I talked with Mr. Morgan. 


22 

0 At the time of sentencing, Mr. Rinehart,- 


23 

A (Interrupting) That is the 15th of June, 1965. 


24 

Q (Continuing)-on the 15th of June, 1965, do you recal' 


25 

pointing out in substance to the sentencing Judge t.iat 
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F loyd J. Rinehart - Cross _ 

your Investigation repealed the possibility that this 
young man had meant no harm to this man? 

A They made a record of It. 

Q Could we look at Exhibit 1? 

A Didn't I make a statement to the Court before he sen¬ 

tenced him? Didn't I? I always do. 

Q Would you like to refresh your recollection at page 32, 
Mr. Rinehart and particularly the top most part of the 
page and after reading that yourself, see if it re¬ 
freshes your recollection? 

A (Reading) "On the 6th of April, 1965, he went down 

to the room of his employer, Mrs. Annie Francisco, he 
took a knife with him, and I am sure at that time he 
meant no harm to hia employer." 

THE COURT: That is, of course, a pies 
for leniency. 

THE WITNESS: Yes. I was still hoping to 
get it down to twenty years. 

BY MR. LYNCII: 

Q Incidentally, I think you said at the last moment you 
were still hoping for a twenty year minimum sentence? 

A Yes. 

Q And at the last moment they refused to go along with 
that? 

A Yes. When you negotiate with the District Attorney you 

U.a. COURT RIRORTIRI 
FIDIRAL .UILOIN. 
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~ ONLY COPY AVAILABLE^ • 

have to get a reduction of the sentence from then on. | 

THE COURT: fou seen a reduction of degrees' 

THE WITNESS: Yes. And then a reduction 
In the tine Involved. 

BY MR. LYNCH: 

Q And In conclusion. Hr. Rineliart, I think you told us 

you didn’t point out the elements of the crime r.o this 
young man? 

A No. No. Ve lied the statements he was suoooser* -o have 
ramie. We made application to the Court aid *~ot an 
order permitting them to be turned over, 

THE COURT: Did you advise him as to wour 
opinion as to the result of a conviction of 
second degree murder after a trial ? 

THE WITNESS: I dordt think so„ 

MR. LYNCH: I have no further questions, 

THE COURT: Did you advise him that an 
intent, for Instance, could he found fron his 
act.? 

THE WITNESS: No, I never entered into 
that because I know the circumstances surround¬ 
ing it. 

RE-DIRECT EXAMINATION 

BY MR. CASTELLANI: 

Mr. Rinehart, one more question. When you went over 
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Floyd J. Rinehart - Redirect 

■ 

, 

the facta and the circumstances of this crime with the 


2 | 

defendant, did he explain to you what happened Just 


3 

before he coanitted the crime, that he want to the 


4 

victim's room and argued with her and events that led 


5 

up to the commission of the crime? 


f 6 

A Well you know there was no conflicting conversation 


7 

between the defendant and his lawyers as you can see 


8 

end it just couldn't be different. You had to get in 


9 

in dribs and drabs my impression was that he went 


10 

there to get his own money, he was getting a salary 


11 

there and she was keeping for him, and he went there i:oj 

12 

gat che money and she started screaming and so forth 


13 

and then these events happened. 


14 

q Old he describe to you t-be actual commission of the 


15 

crime? You knew that? 


' 16 

A Of course I knew it. Everything carried this. 


17 

THE COURT: We are not relying on newspaper 


18 

but did the District Attorney have statements 


19 

or confessions from the defendant? 


20 

THE WITNESS: Yes. 


21 

THE COURT: And did they outline the event) 

m 

il 

22 

occurring on that particular night? 


23 

THE WITNESS: It happened in Pulton County 


24 

and lie took an automobile and went from Fulton 


25 

County up to Elizabethtown, one hundred miles 
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50 

, 

1 

and prior to the plea, did your associate, Mr. Best, 

1 

2 

concur In all these decisions that were made between 

• 

3 

you and the J. A., you and the Court, and you and the 

) 

1 

4 

defendant? 


5 

A Well he was doing just as I was doing in it. We 


f 6 

worked together and we discussed what was the beat thin* 

’ 

1 

7 

to do in the matter and to see what we could do to 

i 

f 

8 

build a defense, and be drew up most of the papers and 


9 

prepared them and went into, very thoroughly, into the 

| 

10 

law, and I think he talked to Mr. Morgan more than I 

| 

11 

did. 

C 

12 

Q Did he relay tlie substance of his conversations with 

i 

13 

Mr. Morgan to you which may or may not have directed 


14 

you to arrive at the conclusion to recommend a plea of 


15 

second murder? 


» 16 

MR. LYNCH: I think I would object to that 


17 

question as being too vague. 


18 

THE COURT: I will let Mr. Rinehart answer 


19 

it if he can. 


20 

THE WITNESJ: He and I both thought we 


21 

were doing the right thing except we thought 


22 

the sentence was too severe. 


23 

THE COURT: This had excited your hopes,— 


24 

I can say It excited cause you knew what to 


25 

expect, but it excited your* hopes by five years 
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MR. LYNCHt Alright. Thank you vary much. 


Rinehart, 


(Witness e.rcused). 

MR. CASTELLANI: I have no further 


witness98You^ ’tonor. 


THE COURT: Ho further witnesses? 


MR. CASTELLANI: I roust explain to you 
t>iet Mr*. Rest is in the courtroom and I feel 
in view of Mr. Rinehart’s testimony, I vauldn*■ 
call him to testily unless you want him. 

THE COURT: 1 am not going to conduct 
either the pexitinner’s C3se or the resjxnartent' 
case, but if then's is anything tlxat Mr. Best 
can add, of course, I would be glad to have 


him. 11 there isn’t, if it is .just comoborat: ve, 
I don’t think I need it. 

MR. C43TELLANI: May I put Mr. Best on the| 
stand. Your Honor? 

THE COURT: Alright. 


ROBERT 


BEST 


called as a witness in behalf of the Respondent, being 
first duly sworn, by the Clerk of the Court, was 
examined and testified as follows: 

DIRECT EXAMINATION 
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FEDERAL BUILDING 
ANY. N. V. 


BY MR. CASTELLANI: 








59a 

Robert P. Beet - Direct 



Mr. Beet, you are an attorney duly licensed to practice 

e~ 

law in the State of Hew York? 

Yes, sir. 

And as an attorney you were practicing during the year 


only 


Copy 


AV 4ILABL 


1965? 

Yes, 3ir. 

Where was your office located? 
la Cloversville. 

In what county? 


Pulton. 

And during the course of your practice, particularly 
during the year 1965, were you assigned as co-counse'l 
to the defendant in the case of r«eople vs. Morten? 

Yes, Timothy Morgan, yes, sir. 

And you heard the testimony of Mr. Hinelvart., Do y-'U 
concur in what he testified to? 

Yes, air. 

Now in addition, Mr. Best, did you discuss this matter 
with Mr. Morgan? 

Yes, I did. 

Did you go into the facts with him carefully? 

Yea, sir. 

What was the nature of that conversation that you went 
into the facts with Mr. Morgan as to the commission of 
this crime? 
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Well, an I rocollect, and it has been awhile ago, that 




he had had a falling out with this lady two days before 

thi s event and he had- 

THE COUNT: Now you say thic is a discusni< 








0^ v 


now. Are you telling this to Korgan or Morgan 
telling it to you? 

T:iE WITNESS} He is telling it to me. I 
delved into what happened. 

THE COUP!; Tills ia in response to— 

THE WITNESS: Tly questions. 

LCE TOURTi la this before or after you 
f iad access to uhe statements obtained by the 
District Attorney? 

THE WITNESS: I think we had a conversatloi 


In the Jail before vm iiad tiie str-teaeot, yen, 
sir. Ve talked In the jail. 


17 I TR. i'ASTEJ JLANI; 


19 A 


Will you go on end re3a-e v .at the conversation wa3? 
Wei ! o -fas conconu-si about- — the lady was concerned 
about haviuig him stay out later than he chouid. 7 
f ink she U t hlru oil tills particular occasion at tills 
argument, ok? I understood It, shr threatened him 
t hat. if bo diem’ fc atop seeing this girl and come home 
on time, e.ie would tall the people from the Rome State 
School, and tint he would have to maybe go back to the 
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Robert P. Jiest. - Dii-ect 


Rxxi9 State School, and this he didn't want tc a,., so 
on the particular occaolon ne went, on tMa ulgnt, ne 
v«mt to go down and get nis money and take ofi„ Becaurj 
the next day they were supposed to come i'rom the Rome 
State School and he didn't want Lor to tell' /'-at 
he had been out doing something wrong 0 ’ ^Opy 

wnat did lie tell you happenea that nignt? 


Co fii 






Well he went down and he had a Knife with him and lie 
went into her room to fc t his money and he woke her 1 
up- She started screaming «tnd he 3 tabbed her. 
did he tell you what he did following the stabbing? 
rie took nor car and took off. H* took soiae money anti 
tnen took her car. 

Where did tr go, do you know? 

Well he went generally north. 

And where was he apprehended? 

de was apprehended on his way to Exizauev.ni.own. 

In miles, how far is that from Johnstown? 

It is quite a ways. 1 don' t know exactly uow ne «/ 
miles. Probably in the vicinity of 80 -idles, r jO miles, 
or maybe more. 

Old he toll you that he was appretienued anu he r»ao.H a 
statement to the State Police that he committed a 
crime? 

Yes. 
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Rx>>ert P. Boat - Direct 


Referring beck to Mr, Rinehart's te»tinjor*y, did you 
concur or do you concur with him end ci*.d you concur 
at the time that It wee to Mr. Morgan's beet interest 
to plead to murder second? 

Under the ciioumstences, yes, air• 

And were you aware of the punishment tha might /•* 

involved? 


Yes. 

In e plea of 


Yes. 


ecoiid? 


MVAB' 


And was Mr. Morgan aware of it? 

Yes, sir. 

And what was that punishment? 

We were told it would be twenty-five ye^rs to life. 

THE COURT: That was part oi your pl<^a 
bargaining. 

THE WITNESS: Yea it was, air. 
t'iA. CASTELLANI: That is all. 

ThE WITNESS ; Ve were trying to nave it 
twenty years to life. We vere arguing tor 

thei we 

THE COURT: And of course Mi*. Rinenart 
tola oa that you concurred and the defendant 
was given that information. 

THE WITNESS: Yes, he was. 
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57 

1 

— 

THE COURT: Before the plea vr:« entered. 


2 


THE : Yea, hb vai>» «*ir„ 


3 

4 

5 

BY 

KR. CASTILLaJII: That QfyfsZ^. . 

°Op v 

CaCA»-BUMXI«ATIJM r T A, 

MR. LYNCH: 


6 

0 

Dia Hr. Horgan tell yor., i>*r. B*sS ;, iivic the money o«* 


7 


was going to get was the money tie nad earned worKlng 


8 

9 


on this lartrii' 


A 

That is what he told me, air. Tan, sir. 


10 

-J 

Actually, as you have indicated, it was ills intention 


11 


to take the money and leave so ne ct-uxd ru>t be »s«nt 


12 


back to tiie dcnool? 


13 

A 

Tiiat wa*. his story, yes, sir. 


14 

f \ 

lUdLn * t he also tell you, consistent with .oac plan he 


15 


had, gatnered uis possessions and pax. diem on <J.s 


16 


person, and he went down to get the money? 


17 

A 

Well, I don't recall that detail. 


18 

0 

But he might have? 


19 

A 

Yes, but x don't remember. 


20 

0 

And tnxs anile that he had was one ox his poooessiona? 


1 M 

A 

Yes, sir. 


22 

CJ 

Did lie also tell, you that it was ir the arguiaen ~ that 


23 


this woman started to scream and ae struck her to quiet. 


24 


her? 


25 

A 

Yes, sir. 
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58 


I think you said you did concur in Mr. Rinehart’s 
testimony as to the Information and how it was passed 
onto Mr. Morgan? 

Yes, sir. 

thirdc that is all. 


THE COURT: Just ore question T would like 
to know, did he describe or did you see the 
weapon* the knife? 

THE WITNESS: It was a huntinsr knife. I 
don't think it was ever shown to me. It was 
found in the car, as I recollect it, -ditch 
he was involved in the accident with, in the 
glove compartment, but I don't believe It was 
ever produced into evidence. We did get the 
statements that he made. 

T’ffi COURT: But you are setisfieO it -/us 
a hunting knife, not a pocket knife? 

THE WITNESS: I understand it was a hunting 
knife, as I recollect it. 

THE COURT: And his first endeavor to stop 
the screams, I gather from what you told Mr. 
Lynch, was he struck her. 

THE WITNESS: I think so. 

THE COURT: I inferred that he struck her, 

i 

not cut her, didn't use the knife? 
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THE VITNESSt Hot at first, didn’t 

atop screaming and then he used the knife nany 
tlaes. He didn’t tell 
allegation was that he 
with the knife. 

THE COURT: That was some of the factors 
that you considered in making your choice, 
in selecting your options? 

THE WITNESS: Yes, sir. 

THE COURT: How, did you at any time tel- 
him the difference between first degree mu^ler* 
and second degree murder, do you recall, other 
than tho possible punishment? 

THE WITNESS: Well I honestly don’t recall 
vividly the details of that, bur x think that— 
MR. LYNCH: If I may interrupt the witness, 
I have no objection to your refreshing his 
recollection. 

THE COURT: If you can recedi, or if there 
is anything that will help refresh your 
recollection, I will be glad to make it avail¬ 
able, because that is of critical import here, 
or could be. 

THE WITNESS: We were arguing that it was 
a manslaughter case, and ve were trying to 
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60 

1 

have things go along that way. Whereas the 


2 

prosecution was arguing that it was murder 


3 

first. The fact that they had a confession 


4 

from him. that said he was attempting to rob 


5 

her. and it was a felony murder. 


' 6 

7 

THE COURT: Did they indict him for felony 

kii“4e/r^0Py AVAILABLE 


8 

THE WITNESS: No, lx. van a ooiroon lev 


9 

murder, as I recollect the indictment. 


10 

THE COURT: And you recall, obviously 


11 

because you concur in Mr. Rinehart'6 statement 


12 

with the distinction between the degrees, as 


13 

far ar punishment is concerned was important? 


14 

THE WITNESS: Yes, sir. 


15 

THE COURT- But you have no recollection oi 


^ 16 

the essential elements? 


17 

THE WITNESS: I thlnK I recall talking to 


18 

aim in the jell and telling him that if this 


19 

was che case it could be murder one; and if 


20 

this was the case it could be murder two or 


21 

manslaughter, if he had intent aul thought it 


22 

over beforehand and if he didn’t have pre¬ 


23 

meditation it could be manslaughter. 


24 

THE COURT: Were yon in Jail with him alorn 


25 

or witn Mr. Rinehart? 


r _ 
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61 


THE WITNESS; Thexv were times when I was 
In jail with Mr. Rinehart, but tliei e were time ; 
I was with him alone. 

THE COURT: Mr. Rinehart su*J you tsukod 
to him more. 

THE WITNESS: Yea. ^LY COPY AVAILABLE 

THE COURT: That you lookoc up the Law uix\| 

talked to him more. 

THE WITNESS: Yes. I tixink so. L w&i in 
Glovers villa and it waa closer to juil. 

Mr. Rinehart was in Amsterdam, wl/ic.* ii* a 
little further away. 

THE COURT': Do you have airy recorus in you! 
rile on that? 

THE WITNESS: I :.avo It here. 

THE COURT: Can you examine your file and 
see it you have any notes concerning con¬ 
versations. 

THE WITNESS: I have some. Let is say 
this, I have some notes that 1 took on one 
occasion*—-1 know I looked over tills last 
night. This file has been gone over many 
times over the years by attorneys on behalf of 

THE COURT: I know there have boon a 
number of proceedings. I don’t want you to 
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1 

trunk I ma being critical. I examined this a 


2 

whole lot different today than 1 would in 1965. 


3 

1 assure you of that. 


4 

THE WITNE3S: Yes, sir. 


5 

THE COURT: Today I virtually give them a 


6 

GyUsCPPY AVAILABLE 


7 

THE WTH0BS3: Your Honor, 1 have a note 


8 

r.ere of an Interview with tne defendant, but 


9 

i don’t seem vo place aiy lingers on it right 


10 

now. Judge. 


11 

THE COURT: Take your time. 


12 

THE WITNESS: Yes. I find some notes here 1 

13 

that I took on April 26th. 


14 

THE COURT: April 26th, *65? 


15 

THE WITNESS: Yes, sir. 


16 

THE COURT: And what do they-la that in 


17 

relation to a conversation? Look tnem over to 


18 

see if they do anything to refrean you.' 


19 

recollection. 


20 

THE WITNESS: These notes xhat I have 


21 

found. Your Honor, indicate that 1 took some 


22 

of the history from the own but after he got 


23 

out of the Rome State School, when he wm> on 


24 

the Apolka Farm first, and that then he went 


25 

vo the Francisco Farm and with his brother 



a 
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James and ills urotner Cxiff, anu 1 toon their 


addresses so 1 could UU> to tiiem about what 
they Knew about 11. his brother Stanley-— 
he might know some of tie vie Lulls. Tjkjuu ii'e 
the only notes I have Yo>ir iionor. 

THE COURC: They don't iiave anyui^.i* w. r< > 
with the aetter I have inquired about: 

THE WITNESS: That is true. 


MR. LYNCH: Mat I <continue * 

y JWY COPY 


THE COURT: Yea. 


AVAILABLE 


LYNCH: 

Mr. Best, is it a fair sumnary 01 your tcutisoir/ t.-’at 
what you are trying to recalx i* die event3 tiiat trail*- 
pired back in i**o5? 


Yes. air. 

You have of necessity to rely on youi inemoranoa l 
That is correct. 

Paced, as you and Mr. Kxneiiari. vfcre, v*ith rejutssencing I 
a client charged with iirst degree murder a*Kl hoping, 
as you did, that you might be able to reduce the cnrrge 
to manslaughter, recognising the possioility ona*. y: I 

might end up with murder second, the difference of tho*u 
crimes was important to you? 

Yes, sir. 

In otner words, in coming to a coriciusion on your 

U.». COURT REPORTERS 
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chance of rncoua or failure In representing Mr. Morgan 
you d& eralned how you best could advise hi®, it was 
J.-j -rtant for you that a knowledge of the difference 
in the Crimea to explain to him the various elements 
tnat woula get in^o one crime as compared to another? 
is that a fair statement? 

Te»» air. 

Is it possible that your recollection of the discussion 
with Hr. Morgan is a discussion that you !*ad with 
him lo determine from him whet liappened so that von 
as his lawyer could determine the legal effect of what 
happened; is that a possibility 9 

Well, it certainly is. I know that I tried to develov, 
out of him- 

Sure. Sc that the purpose of these discussions w r 
permit you as nio attorney, and Mr. Rinehart as your 
associate, to determine wiiat advice you should ri ve; 
is that a fair statement? 

Tes, sir. 

And after ten years is it a fair statement that your 
recollections of that incident of necessity had to be 
vague; am I correct? 


MR. LYNCH: Thank you, Mr. Best. I think 
that is all. 
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i 


THE COURT; Anything AVj\llj\Q 

.5 


2 


.■JR, CA3TELLANI: Notuing further. 



3 


THE COURT: Alright, thank you, . h\ 



4 


(Witness excused}. 



5 


MR. LYNCH: 11 the Court please, the 



6 


Petitioner would like to call- 



7 


THE COURT: Has the Respondent reseed* 



8 


MR. CASTELLANI: Yes, dir. 



9 


THE COURT: Alright. 



10 


MR. LYNCH; Mrs. Morgen, please. 



11 


DORIS A. MORGAN 


1 

12 


calleu as a witness, In Delia!! oi t -e Petitioner, 


1 

13 


being first duly sworn by the Clerk of the Co art. 



14 


was examined and testified ai follows: 



15 


DIRECT EXAMINATION 



16 

DY 

,IR. LYNCH: 



17 

Q 

Mrs. Morgan, are you tne sother of Timothy Morgan, 



18 


sic ting liere at the counsel table? 


: 7 

19 

A 

I an. 


i 

20 

f*' 

•u* 

Were you in the courthouse on tiu> Pay ivi when 



21 


your son was sentenced? 


1 

22 

A 

7 was. 



23 

3 

Do you have any recollection of the events o.. thus*. c>*y 


i 

i 

24 


I am talking about a confenmce oetween .. wyers and 


1 

25 


Tim? 


i- 
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Doris A. Morgan - Direct 

1 

A 

You see I have been to Dr. Savage and at that time I 

o 

d» 


was under sedation so that everything—I was there 

3 


but— 

4 


THE COURT: You were waving your hands. 

5 


Would you mean to indicate it was confused 

1 6 


in your mind? 

7 


THE WITNESS: Yes. 

8 

BY 

MR. LYNCH: 

9 

0 

And is It correct that you have no recollection 

10 


specifically? 

11 

A 

I could never give any truo statements about what was 

12 


said. 

13 


THE COURT: And you are now talking about 

14 


the date when your son was sentenced? 

15 


THE WITNESS: I think that is probably wha 

^ 16 


I am talking about. 

17 


THE COURT: Is that what you were asked? 

18 

BY 

MR. LYNCH: 

19 

0 

If I were to ask you about any other times—let me 

20 


put it this way, Mrs. Morgan. This was a terrible 

" 21 


trying time for you, as Tim's mother'? 

22 

A 

Right, and still is. 

23 

Q 

You were very upset throughout this entire period when 

24 


he was first charged with these crimes? 

25 

A 

Yes. 

federal building 
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Q Are you telling us that you can't assist us here, that 
you can't recall what cook place during that entire 
period? 

A 1 am sorry, but that is what it would be„ 

MR. LYNCH: Thank you, Mrs. Morgan. 
CROSS-EXAMINATION 

BY MR. CASTELLANI: 

0 Just one question, Mrs. Morgan. Even though you can't 
recall at this time, ten yeara later what took place 
at the time of the date of the sentence or before, is 
it possible that you were advised or taker: into any 
discussions about your son's possibility of pleading? 

Is it possible that you were? 

A They (indicating) would know. 

Q Did you talk to them during the course of these pro¬ 
ceedings before your son was sentenced? Did you talk 
to Mr. Rinehart? 

A I can't remember, truthfully. Honestly. 

Q la it possible that you—did you take that much interes 1 
in this matter when you discussed it with your son’s 
attorneys? 

MR. LYNCH: I object to the form of the 
question aa argumentative. 

MR. CASTELLANI* This is 
THE COURT: I will let her answer. Can 
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12 
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14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 



you recall now whether o'r not you either 
discussed It or were present during any din- 
cussione with either you or any other member 
of your family, with either Mr. Best or Mr. 
Rinehart, before your son was sentenced? The 
question is, do you remember being present, 
not what was said on being present? 

THE WITNESS: I think we all was. 

MR. CASTELLANI: That is all. Your honor. 

MR. LYNCH: Thank you, Mrs. Morgan. That 
is all. 

MR. CASTELLANI: If Your Honor please, I 
would like to put on the record that I am 
very gratefhl to these gentlemen to corse all 
the v y from Pulton County and Montgomery 
County to testify in tills case voluntarily. 

THE COURT: Mrs. Morgan, I am going to ask 
you to step down. 

(Witness excused). 

THE COURT: The Attorney General indicated 
for the record his appreciation for both of 
you gentlemen hawing appeared voluntarily u 
Of course that goes for the Court as well, as 
to Mr. Schlusberg, the District Attorney. Of 
course the court is Interested in determining 
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13 
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18 
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what the facts are primarily» It is only 
through proceedings such ae this particular 
one when it is remanded by the Court of 
Appeals that the Court can make such a 
determination, and while I realize in many 
instances it creates a substantial imposition 
on attorneys and judges tliat are involved 
these cases and that the courts nov are looking 
into these in the light of ,i«v writings, that 
none of us were particularly aware of or con¬ 
cerned about back ten or fifteen yeara ago, 
but as long as they deal with constitutional 
matters, of course, this is what this Court 
is here for and it is just what the Supreme 
Court states we are here for*. 

So I want you all to know that the Court 
appreciates your cooperation and it ma’xos it j 
makes it much more pleasant for us, and when 
I say us, I am referring to -Judge Foley Rnd 
myself, to be able to receive the cooperation 
of the local offices, because we have to call 
on them—we have these writs and applications 
that run into the hundreds—and while most of 
them can be disposed of on State Court pro¬ 
ceedings and records, we still have to obtain 
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them, and it is very often a major Job to do 
tnat, and without the cooperation of the local 
District Attorneys, our work world be oultipli 
many-folds. So spread the word to your 1 
fellow District Attorneys that we appreciate 
the assistance that we get, when they supply 
us with old records ir. these cases and briefs, 
and to the lawyer’s, the Judges that are 
obligati to come in and testify,, 

Anything further? 

V IR„ LYNCH: Your Honor, I would like to 
make a brief summation. 

THE COURT: Evidenco closed? 

MR. LYNCH: Yes. 

THE COURT? Anything further? 

MR. CASTELLANI: Nothing further. 

THE COURT: Alright. Evidence is closed. 
You can make a brief summation. 

MR. LYNCH: If the Court please, as Your 
iloner* realizes the Petitioner attacks the 
validity of the sentencing procedure under 
which he is presently confined, on two basic 
grounds. One, that he was not advised of the 
elements of the crime for which he pled and 
was never told of the punishment to which he 
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1 

was exposing hi nos elf by tie plea. 


2 

I submit there are two areas of dispute 


3 

here. There is, of course, a factual question 


4 

of which Your Honor will have to resolve in 


5 

which Mr. Morgan says on the one hand he was 


6 

not told of the elements of the crime or the 


7 

punishment he was going to receive, and then 


8 

there is s pure question of law, if you will. 


9 

10 

11 

which I submit arises out of tne admitted 

'° NLy copy M/ 

AVAil/\ 

Directing myself briefly to the ultimate 


12 

I 

dispute, as I review the evident* in ny mi-id. 


i 

13 

I 

the testimony that has been received* It could 


/ 

14 

be taken at its strongest for the seated ue.lf. 


15 

that it it, clear tliat this young man was 


16 

never advised specifically of the oiuments of 


17 

the crime to which he was contemplu ting the 


18 

guilty plea. 


19 

Mi'. Rinehart quite candidly said he did j'i; 


20 

get into this kind of discussion with Mi*. 


21 

Morgan, and as a trial attorney I can't under¬ 


22 

stand that, and I don't mean to be critical 


23 

of Mr. Rinehart, out Mr. Morgan is a person of 


24 

diminished intellectual capacity„ 


25 

Under the laws of this State- 

_ _ 


. 
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ftlii C' URT : :>o tat wb focus on tne same 

area, i won’t be concerned wica the lavrc of 
this beate. T. ur. concerned wihn the 
deyrivati on of ronatitutioiial rignt. 

MR. LilJCM: Tlaybe my tenrdnology was poorly 
ciioseii. Xt is • r pool txo?) tl^fc tne con¬ 
stitutional right of this young roan was not 
£i e:* to him in the aeruse chat tha plus he 
itaio v/as use within ■‘lie conlju«a$ oi' i^ia 
inte.ilec tuaJ capacity, becutue he was not told 
the necessary’ izifonaation. Ami i t la our 
further position that the sentencing; court 
had the facts in front of it winch under the 
pi’ocedural law of tie State which SKlrlx*ea^e:i 
i tsa-x to hit constitutional rights, compelled 
that Court to taKo an action wnich it didn't 
taae. That is tue legal question, the factual 
question as to lid he lievr this Imowlodge. He 
e.iytt :.e clid not. Ami Che question of in:ei> 
being a specific element of the crisue, h*. 
Rinehart said :>« didn't coll him this ood lr. 
Best Etys he concurs with hr., 'llnetiard;. He 
has sotua recollection of the different crii.ies. 




of the different requl recent a of the crimes. 

X ininl: -lr. Best JiO-ier.tly recalls distinctly 
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that tills conversation, whacever it was, war* 
not meant for che purpose of limiting tnis 
Petitioner to the element of the cxdme that he 
was eoarged vitli that he mifht rl«a to or hoDe I 
to attain for him. 1 tfcink that conversation 
allows the jmrpooo tnat %*- Rinehart, and Mr. 
Best had, and what thoy thought they- could do 
for him. A conversation such as tliat to a 
young man of diminished intellectual capacity 
is of no assistance to him to making a judgment 
within tlie ability he has, on June 8 , 1965, 
some tvo montns lat sr. 

I say to you that the tacts r,o at the time 
he entered the plea, the plea was not volun¬ 
tarily and intelligent 1 y :iade because ho nearer 
recoived the information required to uako it. 
And furthermore, if you find &.iat there wtu 
some conversation with nira some t>*■ ruorvehs 
prior that that would of necessity not last 
in this young man’s mind in that it wan In¬ 
cumbent upon him to know at tho tiwie of the 
plea what the elements of the crim t was to 
which he was pleading. 

He said If he knew tills he would noc have 

plea. 
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The testimony of the State moat favorable 
to then la that he didn't know on the question 
of punlsfeaent. The only thing Z would say, * 
expected Mr. Rinehart to say in answer to ay 
question that he told this young man that he 
would receive a sentence of twenty-five years. 
If that is true— 

THE COURT: I don't remember that. 

MR. LYNCH: I believe there is testimony 
that effect. 

TUB COURT: I got the distinct impression 
that the sentence was twenty-five years to 
life, and that Mr. Rinehart knew that and 
advised the defendant. I think at tliat stage, 
at least, it is my impression that 
was addressing himself to the minimum, that is 
bargaining for the mini mum provided by statute. 
I referred to that not knowing that the maxi¬ 
mum was life, but Mr. Rinehart is still here, 
and if there is any confusion about that, I 
will permit a reopening so the direct question 
car be put to Mr. Rinehart. 

MR. LYNCH: I do not object to that pro¬ 
cedure. 

THE COURT: I think that my recollection 
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1 


which is as fresh now as it would ever be--- 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 


MR. LYNCH* 1 wonder if I could direct a 
question to Mr. Rinehart? 

THE COURT: Yea. Mr. Rinehart is already 
sworn. The record isay indicate t.isc we re¬ 
opened to put this question to Hr. Rinehart. 

MR. LYNCH: Mr. Rinehart, did you tell Mr. 
Morgan that the sentence he would receive wan 
twenty-five years or did you tell him twenty- 
five years to life, or do you know for certain 
MR. RINKHAHT: I think it was twenty-five 


I Vi 


years. 1 don't Know if I put cnnt, -t-. life- 
in there., I am not sure. y 

MR. LYNCH: So you may have told am r 
twenty-five years? 

MR. RINEHART: Yes. 

THE COURT: Alright. That is far better 
than having any raisunderm ahiing or. th rec «r»i 
tbout it. 

MR. CASTELLAHI: I ihink tills points u ; *-- - I 

THE COURT: Now the evidence ix v-lotMxi. 

MR. LYNCH: I think this points out that 
this young man inadvertently, 1 am sure, was 
under a misapprehension ojt the sentence he was 
going to receive. I cazi see him saying, "Alridil 


III 
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twenty-five years Is one- thing, but twenty- 
five years to life ir something else." 

And I say the evidence on behalf of the 
People on both elements, taken at its highest, 
would reflect an overturning of the decision. 

Turning to the lega.. aspect and I think Z 
said it In ay brief, I think that the sentence 
case at a tine when the Court knew that there 
war. 9 possibility thet this young men may not 
have fumed the required intent. Let me say 
to you, if at that tine that Court— 

THE COURT: Well the intent, I think there 
is e factual basis from the evidence where It, 
that is the Jury would have a right to infer 
on tiie mere fact, I think when he hit her 
first and then used the knife, that there were 
multiple knife wounds, that tha Jury could 
infer, and as a matter of fact, I think from 
those same facta the Judge would have to penal 
the Jury to decide as n question of fact 
whether there was premodltation on first degree 
nstaxler, so that this man was a long way short 


of being out of the woods* 

So I am satisfied that there was a 
factual basis for the entry of the plea. 
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1 

X asa satisfied that the bargaining was an 


2 

exercise of good judgment and caution. 


3 

particularly when counsel referred to the 


4 

emotional atmosphere prevailing in the comma- 


5 

nity and the refusal of cnouge of venue, but 


6 

I don’t think we need add re on ourselves to thr 


7 

because in any event that is not before the 


8 

Court. This is not one of the grounds here. 


9 

And I don’t know if it were, whether that h*v~ 


10 

been exhausted in the State Court. 


11 

MR. LYNCH: I think it is in tne aense 


12 

that the procedures that the Nev lork State 


13 

Common Law prosecute for situations of this 


14 

nature reelly are merely procedural methods 


15 

in which you satisfy yourselt, if you ware t* o 


16 

sentencing Judge, that the pies is voluntarily 


17 

and intelligently made. Here ie a Judge wtjo 


18 

is alerted to the possibility that the crime 


19 

that is being pled to, the elements, roev not. 


20 

exist. I am not sugge3tx*«g that, tne jury may 


21 

not nave found those elements. At unac point 


22 

the Court has to determine if the dele' d ori t 


23 

knew what he was doing. 


2 

25 

THE COURT: Well, at that point, of course, 

Boj'kin had not been decided. Boykin Is not 
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retroactive. bo that Judge 3oden did not have 
to spread on the record this man's intelligent 
waiver or the voluntariness of his plea if it 
appeared to him. Now that should have appear* 
through some other sources, hue I don't know. 
Is it any place in the fajts before me? It is 
no place except in the testimony I have. But 


I think we can confuse the duty of a Judge 
since Boykin and prior to Boykin. The trial 
Judge had a different duty imposed. Now a 
corum nobis Judge has another proposition, 
whether or not he was obliged to do what I had 
been ordered to do, which is hold a hearing. 
And that is what this hearing is all about. 

I think it focuses down on the circumstances 
of whether this is a voluntary plea. 

I didn't mean to cut you off. 

MR. LYNCH: I have called to the Court's 
attention those aspects of the evidence and 
the law that I deem Important in making your 


decision. 


THE COURT* Alright. I will hear Mr. 
Castellanl. 

MR. CA3TELLANI: Briefly, I would have 
reference to the mandate of the Circuit Court 
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to thin Court tlurfc the issues should be con¬ 
fined. 

THE COURT* Well, I don' t ,hlnk ti«it u**v 
aey the Issues should be confined„ 


MR. CASTELLANI: Without v>e71jLn,'o i 1 -j it 


here* 


THE COURT; They pointed out to nte a oouyd. 
of tilings I should not forge z u 

MR. CAfTELLANI: Well, yes, Inter t r«r.£l tuo 
severity of the inmlahmerit. Cer aln’y 
testimony today beers ou; that ho h?' <*•> 
intent, and that he knew trial; the pu. JLniitfbiit. 
would be at least twenty--live years. An,; 
think tlie testimony definitely coirt ouiu.es 
your decision of December 26 in tills cr.se wwn 
you denied the original application when you 
said after exaiatnation of all one facta herein 
and considers cion of all the circumstances 
rurro. aiding the taking of the plea, I an 
convinced that Morgan made a choice voluntarll 
ant asked pi*ior advice by comp.jt.exiL coui»se 
ami with the recogaition that such choice 
would result in a prison term. 

THE COURT* I tnink he did nave that 
choice and that it would result in q prison 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


term, his own papers show chat. The Court 
of Appeal a indicated that ha didn't make 
enougtr of a reasonable choice. That ia why 
they sent it baok. That is on the papers he 
didn't make enough of a reasonable choice and 
they thought that the papers didn't support 
the conclusions that I drew from them. And I 
find no fault with that judgment or remani. 

It ia a difficult thing when you see the 
Judge who made the effort in 1965, Judge Soden 
made an effort to be fair. He is, of my own 
knowledge, one of the most imminent 


13 

14 

15 

16 


practitioners in criminal law, in that part 
of the State assigned to him and you see 
sincere efforts being made to protect his 
rights, end then you are confronted with the 



situation soma years later where his friends 
in Auburn fine-tooth-combing the record, 
probably erroneously, relying upon Boykin, fin 
that the record doesn't spread out the things 
that Boykin requires and the research on their 
part doesn't show that Boykin ia not retro¬ 
active. 

However, the man has raised what may be a 
constitutional mal-deficiency in his convictioi 
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1 

That ia what this Court la her* for. 


2 

I think you gentlemen, I think you mada no 


3 

findings of facts and you probably could go 


4 

ovar the record minutes hare and embody them 


5 

both together, together with the Petitioner 1 a 


6 

petition. So I will need whatever help you 


7 

gentleman can give me on the legal questions. 


8 

I think it would help if we assume, that if 


9 

you fellows assume that plea bargaining was 


10 

antared into in good faith, and that the cost 


11 

bargain available was made, and that it was 


12 

made by oompetent attorneys, and thert? is some 


13 

inference in the moving papers questioning 


14 

the competency, but I don't think it is even 


15 

necessary for ms to pass on it. If it vas, I 


16 

wiil find against the Petitioner on that 


17 

particular score. 


18 

But assume tliat he wa* indicted with first 



degree murder, and as a result of olea bargain-! 


20 

■ 

ing he was aware that a sentence of twenty-fivt 


21 

years was going to be imposed, that with that 


22 

knowledge, twenty-five years was going to be 


23 

imposed on the entry of a plea of guilty tc 


24 

second degree murder. That no one outlined to| 


25 

— 

him the distinctions or the difference* in the 1 



/ 
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fkdinal building 

_ALBANY. N. Y. 






essential almmta brtvnn first and ssoond 
degree murder. In fact, assume that no one 
explained the elements of either first or 
second degree murder, except as they related 
to differences in punishment. With that 
exception, assume that the plea is Involuntary 
With those two omissions would they result in 
an Involuntary plea as a matter of violation 
of the Fourteenth Amendement, being due 
process* I don't know off-hand the case that 
fits into the exact factual pattern, where a 
man knew essentially what the sentence was 
going to be, except I misunderstood Mr. Rine¬ 
hart's testimony with regard to the maximum* 
which makes a difference. 

That would be helpful to me* Can you 
gentlemen give me whatever law you can get on 
that. 

MR. LYNCH: Certainly, Your Honor. 

THE COURT: Of course, I have not had ouch 
to do with murder eases c The little that I 
did have to do caused me to wonder very much 
if there was any difference between murder 
first and second degree. 

If the conviction is set aside and the man 
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1 

is allowed to re-plead, .1 think wo can pretty 


2 

wall prognosticate what tne results of that 


3 

would be and of course he has served sc much 


4 

time already, ho must be nearing the time when 


5 

his eligibility for parole comes up. But thosi 


6 

considerations are not for me. 


7 

But you can help me gentlemen, if you car? 


8 

home in on that fine question*' 


9 

Would ten days be sufficient? 


10 

MR. LYNCH: Yes, Your Honor. 


11 

THE COURT: Alright, thank you. And the 


12 

State has not given me any suggested findings 


13 

of fact. I would appreciate these. 


14 

MR. CASTELLAN!: Yes, Your Honor. 


15 

THE COURT: The Petitioner is remanded to 


16 

the custody of the Marshal for return to the 


17 

State Instituation. 


18 

Mr. Morgan, I want to aay to you that you 


i 19 

had good representation then and you have good 


20 

representation now. 


21 

MR. LYNCH: Thank you, Your Honor. 


22 

THE CLERK: Court stands in recess to 


23 

24 

Chambers. 


25 

(Whereupon the above-entitled matter was 
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Minutes of Arraignment, April 15, 1965. 

«mTE or 8SW YORK 
hrm cowt - nu«« oewn 


ONli 


8 

9 

10 

11 

IX 

18 ! 

14 

15 i 

16 

17 

18 
1» 
20 
21 
22 
28 


The p««pl« of the Kilt of Mew Yorh 
- egeinet - 
TTHOTHY GORDON MORGAN 

COPY AVAILABLE Defendant 

STENOGRAPHIC KUTUTEC of proceedings . ad In 
the above entitled action before BON. HAROIO *. SdD£,"uaTIC:f 
on Thureday, April 13, 1963, at a Trial Ten* of 6upjr-s»e Court 

held in and for the County of Pulton, at the Courtho in 

* ■» , ' 

Johnatoyn, Key York. 

- ' v • 

A P B >« 

- k' ’y '>. . - * 

X* AJfpttMW SGB&pB&SfcG, ESQ., Dietrlot Attorney 
TOOMX* PBRfttCD, ESQ., Aea’t. Dietrier Attorney 

*Gft TUB PEOPLE W THS STATS OP HE* YQX 



fqr the Defendant *e her etna iter noted; 

t 4 V 

% 

NR. SOSLUSBIRG* Your Honor, we are reedy 
to jgt re eRed with the arral|pn»eet of the People egpinwv 


. ■» 


* • 
• • 
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C0OSTON — Suprtnt C.ur) Sl.r.^ra^kw 
>0 M*»4 kk* A VMM. — Ctovanvill*. N. V. 

T«M»»wi 738-3330_ 




Minutes of Arraignment, April 15, 1965. 


ONiy 


^ C ? PY m<LABLi 

(The defendant appeared Defore the Court) ut -£ 

MR. SCHUJS3ERG* y 0 ur Honor, the -':rard Jury 
of the County of Fulton, on the 13th dey of April 1 >R - 

I 

hee returned an indictment against th)«* fondant , 1 en;inq 
hi* with the crime of Murder In the First Degree. He vends 
here before you!! 

THE COURT* Are you Timothy Gordon .torgan? 

I 

THE DEFENDANT: Yes sir. 

THE COURT* It is my duty to Inform you 

that you have been Indicted by the Grand Jury of Pol tor. County 

I 

for a crime, upon conviction of which you might havr t.o pay 
with your life, or imprisonment in a state prison for a 

I 

considerable period of time. Do you have an attorr.ev? 

THE DEFENDANT* Yes sir. 

THE COURT: Did you hire an attorney? 

| 

THE DEPENDANT* No. 

* . 

THE COURT* Do you have any financial 

i 

means to pay for an attorney? 

THE DEPENDANT* No. 

THE COURT* You mean you ashed tionebody to 

represent you for nothing, la that it? 

THE DEPENDANT* I didn’t as* nobody. 

THE COURT* You didn’t ask anybody. Do you 

I 


JOBS CBOSTON — Supreme Court Stenog'opher 
126 Kingrboro Avonuo — Glovof»vitlo, N. Y. 
Telephone: 725-5350 
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Minutes of Arraignment, April 15, 1965 . 


1 wish this Court to appoint sn sttornsy for you. 


H another guy. 


6 and who also? 


7 there. 


THI DEFENDANT! No, I got Reinhart and 


TUI COUNT1 You fot Reinhart, you say. 


THE DEFENDANT! That guy (pointing) right 


11 with thaw? 


THE COURT* Another fallow over here? 
THE DEFENDANT: Yes. 

THE COURT* You mean you have con suit or. 


THE DEFENDANT: Yes. The other judge 


said they could be my lawyers. 

THE COURT* The other judge said that. 
THE DEFENDANT* Yes. 

THE COURT* Nell, you're here before mo 
now. Are those the men that you want to represent you? 

THE DEFENDANT* Yes. 


them for you? 


THE COURT* Would you like me to appoint 


THE DEFENDANT* Yes Sir. 

THE COURT* Would you point out the man 


that you talked to, over here? 


CROSTON — Supr.ni. Court Stonogropin, 
II* Kingtfeoro Av.nu. — Glovorwillo. N. Y. 
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THE DEFENDANTi (pointing) That guy vlth 


glasses. 


a 


THE COURT I IS that the «Sr. that you i 


4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 


23 


to? 


Reinhart? 


THE DEFENDANTS Yes. 

THE COURTS And did you also talk -o A r. 

THE DEFENDANTS Yes. 

THE COURTs Do you know who he is? 

THE DEFENDANTS Yes, right there. 


TOE COURTS well, if that is your choice 

] 

of attorneys, and I think at least you know how to select 

I 

attorneys, I will grant you that, they are both very 

i 

competent men, I will appoint them for you. 

THE DEFENDANTS Okay. 

THE COURTs You need them. 

THE DEFENDANTS I know. 

i 

THE COURTs I will appoint Mr. Floyd 
Reinhart and Robert Best to represent you. 

I 

(Both attorneys appeared before the Court and stoed 
at the side of the Defendant) 

MR. 8CHLU8BERQs Your Honor, may I at 
this time read the indictment in the defendant's presence and 


JOBE CROSTON — Sgpr.m. Cool! Stenographer 
126 Kingtboro Av.nu. — Glovorivillo. N. Y 
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1 

• 

In the presence of his attorneys. 

I 


2 

THE COURTi Yes. 


3 

MR. 0CHUJSBBRdi Use Grand Jury *t rn* 


i 

1 

County of Pulton, Hew York, try this indit.’fmer.t, seoio*’ ffce 


6 

defendant of the Crime of MURDER IN THE FIRST DEGREE, 


G 

canaltt*4 as followst 


7 

The Defendant, in the County of Pulton, New York. 


8 

on or about the 7th day of April 1965, willfully, feloniously 


9 

and of malice aforethought, stabbed and cut Ada Francisco 


10 

with a dangerous knife, thereby Inflicting divers wounds «nd 


11 

injuries upon the said Ada Francisco, and that thereafter 


12 

on or about the 7t:i day of April 1965, the said Ada Fr \cisc< 

► 

13 

died of said wounds and injuries, said killing being 


14 

inexcuseable and unjustifiable. 


16 1 

May the record show I am handing a copy of 


16 

the indictment to his attorneys. 


17 

THE COURTi You don't mind taking your 


n 

hands out of you pocket, do you, in front of tha Court)? 


19 

(the Defendant did so) 


20 

THE COURTS You are entitled to a jury 


21 

trial of this indictment, and you are entitled to subpoena 


22 

witnesses in your own behalf, and produce whatever evidence 


23 

y^u feel is necessary in your defense. You are not entitled 



JOif CBOSTON — SupriM Court Stenographer 
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1 

2 

3 

4 

& 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
lfi 

17 

18 

19 

20 

21 

22 

23 


to hall. T advise you that a plot of guiltv to thi* nclct- 

ntnt-of course which you can't do In Murder First, yo> coul 

In none other crimes— the* Is the same as being triad l.y a 
Jury and convicted at their hands, thereafter, And of 
course It Is ay duty also, under the law, regardless, to 

advise you that if you have heretofore been convicted of 
a crime, and If you are now convicted of this crime or tome 

other crime under this degree, you may expect greater 
punishment than you would have received if you hadn't been 

heretofore convicted. Do you understand what I have cold 
you? 

THE DEFENDANT! No, I don't. 

THE COURT* You don't. Well, I'm going 
to try once more. You can't plead guilty to Murder First. 
But you could possibly plead guilty to some crime below 
Murder First, I don't know, I'm not anticipating anytnlng. 

I am just advising you of your rights. If you say you are 

guilty *to a crime in connection with this indictment, it 
is the same as having been tried by twelve people in a jury 

box, and being convicted by them. Do you understand that? 

- THE DEFENDANT* Yes. 

THE COURT* By saying you're guilty, it's * 

the same as being convicted. Do you understand that new. Is 
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1 that clear to you? 

I 

2 I THE DEFENDANT! Yes sir. 


3 l 


I 

* I 




5 

6 ! 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


th» court. All right. Now, also t 
advise you that In oaaa thla char a# ever ymf-m to Any kind of 
charge vtiere you could plead, that if you have heretofore 
been convicted of some crime before this, if you have been 
convicted of a crime and you are convicted of any other or ins 1 
under Murder First, either by a Jury or by saying you are 
guilty, do you understand that, that you may gat greater 
punishment in that event than you would have received if 
you hadn't been heretofore convicted of a crime. Do you 
understand that now? in other words, this might be your 
second conviction. And if this is a second conviction 
either by a trial or by a plea, you have a chance under the 
law to get greater punishment than if it was your first 
conviction. Do you understand that now. 

(the defendant shook his head in the negative) 

THE COURTt Well, that is the best I 

can do. Now, Mr. Schlusberg —? 

MR. 8CHLU8BXRQ 1 Well, he has been 
arraigned, and 1 think it is for your Honor to adjourn 
it to such time as you would like, to have a date fixed 
for trial, or of course such other proceedings. 
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i i 

MR. RKXUIARTt I would like to be n»&r 

2 

before ft d«tft is set, your Honor. Z assume that there h*s 

3 

been ft pise of not guilty ontovftd on the record, air. 

4 

THRCOORTi You. 

6 

MR. REZSHARTt This defendant had bee.i 

6 

confined for some time prior, heretofore, to the Rome State 

7 

School for Mental Defectives, and we are staking an application 

8 

before this Court as soon as we can to get permission ta ' 

9 

examine those records. 

10 

We would also like a psychiatric examination 

11 

and we'll make an application in due course for that. Th<*n, 

12 

by reading the papers, Mr. Best, Who is a resident up her>*. 

13 

informs me there were sense statements made in the paper 

14 

as to what the defendant told the District Attorney orally 

15 

and in writing. And so I assume that Mr. Best and I will 

16 

make a motion to investigate that, and have the Court pas i 

17 

upon that, to see whether or not that was a voluntary 

► 18 

statement made, or what the circumstances werr grounding it. 

19 

So we'll need some time in this matter, as Your Honor und.ir- 

20 

stands, I know. 

21 

Till COURTi I can readily understand that. 

22 

Mr. Reinhart. I will expect that you will make an applioatlcn 

23 

with ull due speed for the matters that you Just indicat'd 
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1 | to the Court. 1 will cooperate with you at any hour of the 


2 

day or night in that regard. 

3 

» MimwiTi s knew. 

4 

IK* COWIT» When I'a hate. You can come 

6 

into this court at any time you want, and even though thare 

6 

ia a trial on, we'll taka a receee. of course you realise 

7 

that, j’ro scheduled to hold a term in Schenectady county next 

8 

month, and I can't be in two places at one time. The 

0 

earliest I could try this case would be in June of this year. 

10 

And 1 hope that with the good cooperation that you will give 

11 

the People of the State, Mr. Sdhlueberg, and the Court, that 

12 

all the preliminaries that are necessary will be disposed of 

13 

by the first part of June, so that we don't go into the 

14 

summer if we have to try this case. Now, if there is any- 

15 

thing else that you feel that the Court should know, why 

16 

you advise me and I will be glad to hear it. 

17 

18 

hr. REINHARTt We would like to consult 
with Mr. Schlusberg as to a date that would be satisfactory 

19 

to him, and then submit that to you and see if that meets with 

20 

21 

your approval. The flr.t motion ha. got to b. on the 

rocord. fro. th» Rom stat. School. 

22 

23 

THE COURT* I Will grant that motion, 

you don't have to have any doubt about that, if this men has 
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1 

that kind of a history, ha should hava evary advantii : ,fj -o 



2 

hava hla counaal raad It, and understand It for hla own 



3 

• protection. That la wn»t tha law la In thia state. 



4 

protect all people. 



5 

MR. REINHART 1 Now, he was committed up 


• 

6 

there by the Children's Court, which la now the Family Court 



7 

of Pulton County, and of couraa we would like the records 



8 

in tha Fulton County Family Court also, if we may have them. 


< 

9 

sir. 



10 

THE COURT* I will ordar any records for 



11 

you. Just make your papers out and ■remit them. 



12 

MR. SCHLU8BEROi I am not going :o voice 



13 

any objection to these two motions, that la, tha one al>out 



14 

tha racorda or the one seeking the psychiatric examination 



15 

at any time. Whan counaal wants tha motion returnable*. 



16 

I'll be available. 

. 



17 

THE COURT* I didn't hear you aay anythin 



18 

about the third one. 



19 

MR. REINHART* I assume he's consenting to 



20 

that, aa to tha alleged statements made orally, or in 



21 

writing. we would Ilka to hava a copy of that statement 



22 

that waa mads to you by tha defandant. 



23 

MR. 8CHLU8BERG* Well, as to that, I 
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think, perhaps, a Motion ought to be, perhapa, mad* to? the 

attorneys, so that I can sea ths Moving papers. 

TVS flOIRfl All rUnt. 

MR. ACHUJSSSROi But ss to the psychiatric i 
examination and the others, I have no objection. 

THE COURT* All right. Prepare your 
papers. I'll remand you to the Sheriff! 


STENOGRAPHER'S CERTIFICATE 


I, Jobe Croeton, an Official Stanographar of the Nw ‘ r ork 
Supreme Court, Fourth Judicial District, do heraby Certify 
that I recorded stenographiesUy the foregoing proceedings, 
at the time and place mentioned, and tha preceding is a trua 
and corract transcript. 
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STATE OF NEW YORK 


SUPREMB COURT - PULTON COUNTY 


The People of the State of New York 
- against - 
TIMOTHY CORDON MORGAN 


Defendant 


STENOGRAPHIC MINUTES of proceedings had in 
the above entitled action before HON. HAROLD R. SODEN, JUSTICE 
on Tuesday, Tune 8, 1965, at a Special Term of Supreme Court 
held in and for the County of Fulton., at the Courthouse in 
Johnstown, New York* 

APPEARANCES: 

H. ANDREW SCHLUSDERG, ESQ. District Attorney 

THOMAS PERSICO, ESQ., Ass't. District Attorney 

FOR THE PEOPLE OP THE STATE OF NEW YCrJC 

FLOYD T. P-2 INHART, ESQ. 

RC2ERT P. DE3T, ESQ., 

Attorneys and Counselors at Law ^ 

APPEARING FOR THE DEFENDANT 

(The defendant is also personally present in the courtroom) 
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i 

THB COURT: Have the record shot# that t:i' 1 
defendant is in court personally, and that he is represented 

f 

by his attorneys, and that the District Attorney and the 
Assistant District Attorney are present. I understand, 
Gentlemen, there is a change in the situation. 

MR. REINHART: There is, your Honor. I 

am one of the attorneys for the defendant Timothy Gordon 
Morgan, and on behalf of the defendant, whom I am authorized 
to speak for, we now offer to plead guilty to Murder in the 
2nd Degree, in full satisfaction of the indictment which 
charges Murder in the Pirst Degree, found by the Grand Jury of 
Fulton County against this defendant, Timothy Gordon Morgan. 

THB COURT: Mr. District Attorney? 

MR. SCHLUSBERG: Your Honor, since the 
Grand Jury of this county returned .an indictment against thir 
defendant, charging him with the crime of Murder in the First 
Degree, the Lesislature of the State of New York has passed 
a bill, already signed by the Governor, abolishing the death 

penalty in this state, except in two specific instcnces. 

• • 

This case does not fall within either of those two exceptions, 
so that even in the event of a conviction of Murder in the 
First Degree after a trial, a prison sentence would be the only 
punishment which this Court could mete out to this defendant. 


JOU CtOSTON — Stiprem. Ctw) 
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Mr. Persico and I have given great tlv.'vpht 

to the request of the defendant that he be permitted to nlerd 

i 

to the crime of Murder in the Second Degree. The doctors at ! 

i 

the Utica State Hospital, following a lengthy psychiatric 
examination of this defendant, have found him fully competent j 

to stand trial, capable of understanding the charge against 

.# 

him, and of assisting in his defense. I am mindful of the 
fact that there were no eyewitnesses to the actual crime. 

And from the many motions made on behalf of this defendant, it 
is apparent that a lengthy trial would ensue if a plea of 
guilty were not accepted. This would entail and incur a grea 
amount of expense to the county of Fulton, and no one can 
foretell what the verdict of a jury would be after a trial. 

Since it is the desire of the District 

i 

Attorney's office that society be protected from this defender; 
and that there be no repetition of this act by him, it is 
ernestly submitted to this Court that the welfare of the publi: 

I 

and the ends of Justice will have been fully met by the 
acceptance of a plea and resultant conviction of th 2 -defendant 
of the crime of Murder in the Second Degree. 

For these reasons, I respectfully reconner.d 

I 

the acceptance of the defendant's request that he be permitted 
to plead guilty to the crime of Murder in the Seccnd Degree, j 


JOIf CA05TON — Sup ram. C..c» St.n.pr.phM 
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1 

And, your Honor, in compliance with the provisions of the C*v' 

2 

of Criminal Procedure, I am filing this statement, setting 

3 

forth the reasons on the part of the District Attorney^. of fit 

4 

for its consent to the reduction of the charge from Murder 

5 

First to Murder Second. 

6 

THE COURT: And 1 assume, Mr. District 

7 

Attorney, that you recommend this to the Court? 

% 

8 

MR. SCHLUSBERGi I do. 

9 

THE COURT: And that you go along with i*; 

10 

MR. SCHLUSBERG: Yes, I do. 

11 

THE COURT: Would you have the defendant 

12 

approach the bench. 

13 

(The defendant, together with both of his attorneys. 

14 

appeared before the Bench) 

15 

THE COURTi You,are Timothy Gordon .".orTan? 

16 

TUB DEFENDANT: Yes sir. 

• ♦ 

17 

THE COURT: I know you have been in court 

18 

with your attorneys when these statements have been made by 

19 

your counsel, Floyd Reinhart, and you have heard, JUassune, 

20 

• • 

the District Attorney's statement? 

21 

THE DEFENDANT* Yes. 

22 

THE COURT: Is that correct? 

23 

i 


THE DEFENDANT: Yes. 


J_ _ ___ 
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THE COURT: You have to speak up so tills 

nan can take it down. I realize that, unfortunately, you 
have a low intelligence quotient, and I want to nake__$_ure, 
as a Court, tliat_you—understand the charge and what is 


happening here, and that YOU understand it, not your 


attorneys. Do you understand that you are formally charged, 
at the moment, by the Grand Jury of Fulton County, for the 
Crime of Murder in the First Degree, upon conviction of whic 
you could be incarcerated for the rest of your life? Do you 
understand that?? - - 


THE DEFENDANT: Yes sir. 

THE COURT: Do you understand that you 

are accused of killing one, Ada Francisco in this county, 
is that true? Do you understand that? 

THE DEFENDANT: .Yes sir; 

THE COURT: Do you understand that what 

has occurred here in this courtroom in the last few minutes 
is a statement by your counsel, whom you requested to 
represent you, is that true? --C« r 


THE DEFENDANT: Yes sir. 

THE COURT: And that you plead guilty 

to a lesser charge, that is, Murder in the Second Degree, 
and that that be in full satisfaction of the indictment 


JOBE CBOSTON — Svpromo Court St.nogroph.i 
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charging you with Murder in the First Degree, do you undvr.?': 
that? Do you understand that if you plead to Murder . .ce- 

then the charge of Murder First is not,thereafter, again't yo- . 

t 

It is not made against you. It would be in satisfaction of 
that or in place of that. Do you understand that? 

THE DEFENDANT: Yes. 

• • 

0 

THE COURT: Do you understand, also, 

% 

that as I advised you of your rights when you were arraigned,! 
that a plea of guilty to any crime is the same thing as having 
been tried by a jury and, after a trial, convicted by a jury. 

Do you understand that? 

TUB DEFENDANT: Yes sir. 

THE COURT: It is just as though you had 
people in that box, and they had heard all the evidence, and 
then they had come out with the statenent of guilty against y 1 
for Murder Second Degree. Do you understand that? 

THE DEFENDANT: Yes sir. 

THE COURT: Now, with that understanding, 
and having heard your attorneys, and having heard, the Dir.tri: .. 
Attorney, what do you plead to, personally? 

THE DEFENDANT: Guilty. 

THE COURT: Guilty to what? 

THE DEFENELINT: Second Degree. \ 

JOIf CHOSION — 

m KI*«dMr. *<«>« - N. T. 
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i 

THE COURT: Seco nd Degree what? 

THE DEFENDANT: ^Murder. ; 

THE COURT: And that is your plea?? 

THE DEFENDANT: Yes sir. 

THE COURT: Andjthis you do volur.tarily 

end upon the advice of your counsel, is that true? 

THE DEFENDANT: Yes sir. 


THE COURT: Do you understand fully 


what you are doing? 


TOE DEFENDANT: Yes sir. 

THE COURT: Do you understand, also, that 
if I accept that plea, that I must sentence you from this 
Bench to prison? Do you understand that? 

THE DEFENDANT: Yes sir. 

THE COURT: Under the law, we must have 

• 1 

a probation officer’s report, which I must read and study 
before I sentence this defendant. I understand that the 
probation officer of Fulton County is in the courtroom, is 


that true? 


PR03ATICN OFFICER: (Mr. Burton Lesser) Y:s 


THE COURT: I assume it will take you scr.c* 


■x to make that report, sir. 


iOll CAOSTON — C..H Sl»«#g»»pH*r 
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1 

PROBATION OFFICER: Yes sir. 

# 

2 

THE COURT: Would June 15, 1965 at 9:?0 

1 

o'clock in the morning be a sufficient tine within which yr.u 

4 

could make that report in writing to this Court? 

6 

PROBATION OFFICER: It would, sir. 

6 

THE COURT: Do you feel you could do that' 

7 

* t 

PROBATION OFFICER: Yes, I do. 

% 

8 

THE COURT: Is it agreeable to the defense 

9 

counsel and also to the District Attorney's office that the 

10 

sentencing be set for Timothy Gordon Morgan in this courtroom 

11 

at 9:30 a.m. June 15, 1965. 

» 

12 

MR. REINHART: That’s satisfactory, your 

to 

• 

Honor. 

14 

* 

MR. SCHLUSBERG: Yes, your Honor. 

16 

MR. BEST: I will not be able to be 

* ■ •*, 

16 

present on that date. 

17 

THE COURT: Well, it's only the matter of 1 

11 

the sentence now, Mr. Best. 


19 

90 

91 
22 
23 


MR. REINHART: I assume onthin^plea you 


are adjudication him guilty of Murder in the Second Degree. 


THE COURT: I'm going to accept the plea 


in a moment. 


MR. SCHLUSDERG: That is satisfactory to 


I 
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me, your Honor, 


THE COURT: I'm sorry, Mr. Best, that y •• 


can't be here, but I don't see the essential nature of you 
being here at that time as long as Mr. Reinhart is. 


MR. REINHART: I will be here, sir. 


THE COURT: On that understanding and the 


statements I have jnade in the presence of the defendant and 
the presence of his counsel, I will accept the plea of 
guilty by the defendant personally to Murder Second Degree 
in full satisfaction of any and all crimes that could be 
charged against him in this indictnent charging him of 
Murder Pirct Degree submitted by the Grand Jury of Fulton 
County on April 13, 1965. And I will adjourn this matter 
until the time and hour set on June 15th. 

MR. REINHART: Let the -record show the 
mother of the defendant and his two brothers are in the court¬ 
room at this time here, sir. 

THE COURT: That's all right. And I 
will remand you to the custody of the Sheriff. - * " r 


now,Judge? 


MR. REINHART: Do you want his statement 


THE COURT: No, I think the statement 


should be made at the time of sentencing. 


iOBt CROStON — Swpr.m. C.«fl Sl.«.*r.»h.r 
m Kluatb^i *»««.» — GU»»rnlU., R ». 





112a 



1 


Minutes of Plea, June 8, 1965. 

MR. REINHART* All right, sir. 

THE COURT: Because there could be c 


/ . 

3 

change between then and now, and I think it is better to h~-v:* 


4 

it at that time. We*11 take the history at that time and 

p' 

6 

the probation report, and I will make the sentence at that 


6 

time. 

y 

7 

MR. REINHART* June 15th at 9:30 a.m. 


8 

THE COURT: Yes. And I think this 


9 

should be filed with the ninutes. 


10 

MR. SCHLUSBERG* Yes, your Honor. 


11 

s , 


12 

V 


13 

t 

^-S — 


, 

V 

14 

• 


16 

■ ■ « •• 


16 

r * 

• V 


17 

» 


18 

" - 

* 

19 

—T-* 


20 

•V - 

X' „ • 



p 

21 

* . 


22 

* 


23 

A 
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STATE Cr NEW YORK 


SUPREME COURT - FULTON COUNTY 


The People of the State cf New York 


- a-ajr.st - 


'IMOTHY GORDON’ MORGAN 


Defendant 


STENOGRAPHIC MINUTES of proceedings had in 


10 the above entitled action before HON, HAROLD R. SQDEN, JUSTICE 
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Minutes of Sentencing, June 15, 1965. 

1 

MR. SCHLUSBERG: Your Honor, th-: 

2 

are ready to proceed in the case of the People against _ - '• 

3 

Gordon Morgan! 

4 

MR. REINHART: The defendant is ready! 

• i 

r 5 

- MR. SCHLUSBERG: Your Honor, on the Cth 

6 

day of June 1965, this defendant appeared in person and v;i:h 

7 

his attorneys, Floyd Reinhart and Robert Best, at which tire 

i * 

1 

| 

6 

l 

he pled guilty to the crime of Murder in the Second Degree in 

1 

"\ 

full expiation of the indictment. At that time, you adjudical 

i 

_u 

him guilty and adjourned the matter to this time and place for 


11 

1 

■ \ 

t sentence. 


12 

THE COURT: May the record show that the 


13 

prisoner is here in person, and is represented by Mr. Reinhart. 

1 

14 

• 

Is there anything you would like to say at this tine, Mr. 

r 15 

Re inhart? [ 

1 

16 

. 

MR REINHART: Yes. I would like to ra.’ce ! 

• 

17 i 

. “ * * J 

a statement to the Court upon my activities in this case, vhat i 

18 

my investigation showed, and our interrogation of the defender:.. 

i 

19 

and what that revealed, and also our ioterrogatio_n^o£ the 

1 

20 

various witnesses who were involved in this situation. 


21 

It*s been a most difficult assignment, sir 

1 


22 

This boy comes from a nice family with several other children; 

23 

none of then have ever been in any trouble, and all of them a: 

t 
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energetic and hardworking. He has a nice mother who 

I concerned with him, of course. But it all goes back to 

! 

school days. Apparently he had trouble in school, arc 

satisfied that the extent of his education is his ability t 

. 

; write his name. He ? s unable to road cr write. He makes c 
nice appearance and is well formed and athletic looking yc„:_7 

/ j 

nan. But apparently sornewnere along the line he developed 

% 

an ungovernable temper which got his into trouble, and the 

j 

trouble started with his principal in Mayfield High School. 

‘ 

At that tine he «was in the 7th Grade. He had been promoted i 

i 

| 

along, 1 assume, because of his size, and to do away with cry j 

i 

embarrassment of being with smaller children, although he i 

I 

i 

* 

certainly was not qualified to be in that grade. 

, He finally was committed up to the Lore 1 

State School nod classified there as retarded. Now, they to.:': 

« ' , * 

various tests in that school, which we obtained through a c:::rt 

• * * 

order to show what his mentality was, and it vas classifid, 

l 

at different levels by the psychiatrists and psychologists 
who examined him. Some of then had it as low as 46 and ct rs 

—****■' I 

had it as high as 75, but even 75 would be regarded in ccti-. ry j 

i 

as very low, so that his intelligence quotient was notbir" l 

I 

l 

as to what it should have been. 

Now, there is a history of belligerency 
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1 in the Rome School, with various arguments, disputes end 

2 fights and quarrels. Finally, about two yer.rs ago, he v..s 

i. 

3 released to go to work on a firm. It was felt that he could 

4 be of some value to society by working on a farm. Well, he 

„ • 5 

6 arrived at the farm and he worked there for a while, but trout! - 

6 occurred then between his employer and himself, and which 

7 resulted in many fistfights. And then he went to work for 

8 Mrs. Ada Francisco who was a neighbor and who liked the ycurc ' 

i 

8 roan, apparently, and felt she could develop something with him. 

, I 

10 . Sometimes as we go through life, we meet j 

J 

. • . I 

11 and become impatient with people who have infantile minds 

I 

12 that don’t grasp the situation as readily as we do. And that ■ 

13 is true of all of us. - We try to explain something which is 1 
apparent to us, and if it doesn’t seen to get through to our 

IB listener, we seen to run cut of patience and take a different 

i 

16 attitude entirely, once that is almost hostile. 

17 Now, he worked there on the farm and hie 

78 of course, were very low, but he was conservative, and 

I 

’rs. Francisco kept his money for him. He g*ve i-UGrtf her, ar.d 

•-= . 

* » 

20 she had it on this night in question of April 6, 1965. He 

21 became interested in a young lady in the village of Tribes Hill 

22 seme few miles away, and he would go down there to see her on j 

i 

23 his bicycle. His bebr ’ior was excellent. No doubt ahrut that. 
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Apparently they got along very well with each other- 7 . : 

had seemed to regard hire well, there. But of course, u:”:: 

the rules of the Rome State School, he was supposed to be :-c: 
in at ten o’clock at night. 

Well, with a young man, you know that time 

l 

goes pretty fast, especially if you’re with somebody you like, 

! 

especially a young lady. One or two occasions he arrived hoaej 
after the hour of ten o t clock. Mrs. Francisco, the evidence 
shows, on at least one occasion slapped him, which was a 
mistake. She had no right to do that. That took place a 
couple of days before this incident of Ap r il 6, 1965, and that 
developed a hostility, and on this day in question, she 

* 

» 

threatened that she v:as going to send him back to the Rene Sent: 

• J . ' I 

School. Now, that probably wouldn’t have carried such a ; 

» 

terrific threat with it, except for the fact.-that now having I 

'* i 

met this young lady and apparently being enamored of her, he 
started to dwell upon that, and with the mind and inte11igente 




quotient that he has, he started to ponder over the thing. 

It had an effect that we, probably, in later life^^auld leek 
back and mile about, but here we are dealing with se.necr.e 
with an intelligence quotient or the mentality of an eigr.t cr 
nine year old, and so that assumed terrific proportions. 

So, brooding over that, and brooding over 
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! 

i . ! 

1 i the fact that he was going to have tc be put back up there in 

t 

2 the Rone State School, on this 6th day of April 1965, he went 

2 dov;a into the room of his employer, Mrs. Ada Francisco, and 

' 

4 I fe*took a knife with him, of course, but I , e sure that our 

r. investigation shows that at that tine, he meant no harm to that 

! 

6 ladv. She bad his money. She had his cash which he had earned 

7 and which he wanted. He wanted to take it in order to leave, 
fr ! so as to escape going back to the Rome State School. The 

9 J investigator was due there, as I understand it, the next morning 



10 They come once a month from that school to check upon the 

11 activities of those who have been assigned out. 


12 He awakened Mrs. Franc-iso for the purpose 

13 of obtaining the money which was rightfully his, and which he 

1 4 had a right to. Of course it was an unusual hour to do it, 

15 but he had returned home late, and he had been threatened with 
10 that other thing on the part of Mrs. Francisco of returning 
17 him to the Rome School. So I assume, putting all of those 

IS factors together, the one idea in his mind was to take his 

l* 4 money and get away as far as he could to avoid being transferred 


20 1 

I Dilu. • 


Now, Mrs. Francisco was awakened, 


Apparently he had stayed there in the house, and she had nr 


fear of bira because her bedroom was open. There was no cocr • 


JC-»t ckc-c-oh 
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cn it. No locks at all. So when he awakened her, instead of , 
responding to hid, she merely started to scream. New, I assures 
if she had talked to him that night in a normal tone, this thing 
■vould never have happened. - But the minute she screamed, 
of course with his uncontrollable and ungovernable temper, and 
the idea in mind of perhaps she may a\v 2 ken the people who 
yjcib living in the ottjr apartment of the house - there was a 
man and his wife who were working there for Mrs. Francisco 

*- • a 

and living in the house-in order to stop the screaming and 

in the excitement and tension of it all, the assault occurred 
and as a result Mrs. Francisco net her death. 

Now, I’m not trying to condone the action; 
that my client took on that night, and because of this, this 
lady’s blood is on his hands, and society demands that he answer 
for it. And under the circumstances as we have them now, 
society demands an opportunity to see if they can punish this 
young man for what he has done, but also to-reform him, if 
possible, so that perhaps sometime in the future, he may beccc: 

a valuable adjunct to society. 

Now, briefly, there was a flight, of 

1 

course, afterwards. The amount of money involved was very snail. 
In fact, it was trivial. But that, briefly, are the I 

I 

; circumstances surrounding this, and I’m sure that your Ho::cr 
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^ t 

cast feel that on that night, when he entered Mrs. Francisco's 



bedroom, it was only for the purpose* of obtaining the money 


•» 

•< i 

that was his, and not for the purpose of provoking or engaging 

. ' i 


1 

1 

4 i 
; 

1 

r 5 

4 

irv’-an assault upon that lady. 

It»s a cad circur.stance that it happened 


< j 

and we know that Mrs. Francisco died as a result of it. There 


1 

was a subsequent flight and arrest in Elizabethtown, and we are 


8 ! 

in court now in the prisoners dock to answer for the crime tha 

... t 

t 

] 

9 

was committed that night. !le*s only a young man, sir, and he 

* 


10 

was just 19 in May of this year, so that his whole life is 


11 

ahead of him, and it’s not a very pleasant thing to stand here 


12 

representing somebody of that age, knowing full well that a 


12 

great many years are g^ing to pass before he is able to enjoy 


14 

his fre*- jm, to enjoy fresh air, to go to a coving picture, to 

1 

15 

attend a ballgame, and to cone and go when he wants to. And 


1C 

j there is not much pleasure in it fpr a defense counsel. 

1 

17 

realizing the circumstances and realizing that he must pay for 


IS 

what occurred that night. 


15 

but I co hope that the Court, in its wisdc 


20 

and experience, will take into consideration the young man's 


0 ■« 

I ? 

I age, his intelligence quotient, his background, aac the circuc- 

1 

i 

# . r 

♦ 

! stances when you pass sentence upon him, and I trust that you 

i 

i 

f 

; _ i 

will have mercy upon him to the extent that you feel the eras ! 

! .1 

! 
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l 

■» » 
i I 

of justice will be me:. Thank you. 

2 

THE COURT: We’ll take the record new. 

3 

Now, I realize this defendant has a low I.Q. and I want to mak? 

4 

riire that, if possible, that he understands all the questions j 

• 


5 

and the history, and therefore, I T ra asking your help, Mr. 

6 

Reinhart, in helping the Clerk cake cut that history chart. 

7 

And also I want, if he can't read it, after it's completed and 
* 

8 

before he. signs it, I want to cake sure that you, as his 

» . . 

9 

counsel, in front of the Clerk, read those questions and the 

10 

answers to him so he can comprehend them before he signs it. 

11 

MR. RE INI. JIT: Very well, sir. 

12 

THEODORE GORDON MORGAN, the defendant 

13 

herein, upon being duly sworn y the Clerk, testified as follows 

14 

BY THE COURT CLERK: 

15 

Q Your name, please. 

16 

A Tim Morgan. Timothy Gordon Morgan. 

17 

Q And the indictment? 

18 

MR. REINHART: Murder in the First Degree. 

19 

Q And the plea is - 

20 

MR. REINHART: The plea is Murder Second. 

:i 

Q Your age. 

r r> 

*. mt 

A Nineteen. 

ft ^ 

4, 0 

Q Occupation? 

1 

1 
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MR. REINHART: Laborer. 


Q 


i A 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


Q 

A 

Q 


Q 

A 

Q 
«? A 

Q 

A 

Q 


A 

q 


A 

Q 

A 


V.’hcre were you born? 

Gloversvillc. 

And your residence now? 

Fulton County Jail. 

Citizen or subject of the United States? 
< MR. REINHART: Citizen. 

C 

Married or single. 


Single. 

Religious instruction. 

Protestant. 

And your education? How far did you go in school? 
Seventh grade. 

Parents living or dead? 

One is living and one is dead. »Mother.*:is living. 

'» • 

MR. REINHART: And .your father is dead 


Yes. 

Your habits of life---temper ate or intemperate? 

MR. REINHART: Temperate, -i'c^dor.’ t d 

• * 

do you?• 

No. 

Ever before convicted of a crime? 


No. 


? 

1 

1 
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Timothy Gordon Kc-r^-a Cf)py 11 * 

- 

, t 


L AB L£ 

1 

1 

Q Counsel assigned? 

I 

r. 1 

L. 

1 

MR. REINHART: Yes, Floyd J. Reinhart and j 

, 1 
% * 

Robert Best. 

4 

C • 30 vou waive any delav in the Time fcr pronouncing judgnien. 

? 

i 



5 I 

MR . REINHART: Yes. 


1 

6 

t 

A Ye s.. 


7 

i 

Q Have you any legal cause to show why judgment should not be 


s 

pronounced against you? 

• 


s 

1 

A No. 


10 

Q Have you learned or practiced any mechanical trade? 


11 

A No. ... 


12 

MR. REINHART: No, he’s a farmer. 

1 

1? 

THE COURT: I’m sure there isn’t any 


14 

mistake on that, Mr. Reinhart, because we have a very competent 


15 

Clerk, but still, before he signs that, I want you to read that 

1 

1C 

[ 

over to him, and make sure that he understands it. 


17 

BY MR. REINHART: 


18 

Q Your name is Timothy Gordon Morgan. 


19 

; A Right. 



- * 

■ Q And you were indicted on Murder, First Degree. 


r» • 

. 1 

1 

A Right . 


r, . 

t 

i Q And you entered a plea of guilty to .Murder in the Second 

j 



1 

Degree. 

1 

_Y> s . - 









\ 


s 



1 

i 
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• ' Gordon Morgan 12 ' 


oHCl c0/ ' ■ _ ...... 


1 

Q And you are & male. Cf the male sex. 


2 

A Yes. • • , .' • V.* • 


3 

Q Your occupation - you were a laborer. 


4 

i 

Yes. 





5 

Q You were born in Gloversvilie, New York. ' • 


6 | 

. 

A Yes. ' 


7 

' * 

Q And you*re a citizen cf the United States because you were 


8 

• > , * ** ■* * -* # ^ 

born here. Right? 

V **- .• - • ■ 


9 

A Right. •• i 

• 

■ 10 

• 1 ; * 

Q And you now live at the Fulton County Jail. 


n 

A Right. * 


12 

Q You're single. 


13 

■ 

A (nods yes). * 


14 

Q Your religious instruction is that of a Protestant. 


15 

A Yes. 


16 

Q And you went as far as the 7tlv Grade in your education. 


17 

A Yes. 


18 

Q Of your parents, your mother is living and your father is 


19 

dead. 


20 ! 

1 

A Right. 


•» ^ 1 

te A. 1 

Q Your habits of life are temperate. 

• t 


*> o | 
*> 

A Yes. 


2o 

Q You have never been convicted of a crime before, sir. 

1 
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^4 


% 


I A 

Q 

A 

I 

I 

! q: 

A* 

Ci 


No, 


Your lawyers were Floyd Reinhart and Hebert Best. 

Yes. 

You waive delay in pronouncing judgment, sir. 

Yes. • v . 

You haven*t any legal cause to show why judgment should not 


be pronounced against you. 

A NO. 

* . • „ 
j 

; q You never learned or practiced any mechanical trade, did yen 


sir. 


No. 


MR. REINHART: All right. 

(the defendant signed the examination) 

(the defendant, together with bis attorney, again appeared 
before the Court) 

MR. SCKLUSEERG: Your Honor, I am not 

going to spend a lot of time reciting some-cf the facts in this 
ratter, because this defendant stands before you adjudicated and 

m i 

convicted of Murder in the Second Degree, y I d o ..ant to say 
that I do not concur with many of the facts presented by 
counsel, and iron the investigation and reports and psychiatric 
examinations submitt* . to your Honor, this can knew- what he v.as 


coing on the day that he committed this crime. He knows what i 







> 
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l he is__doin^ today, and is fully aware, and capable of unrl: 

■ oHVtCOM .WN^ 


lay, and is fully aw a r* 

oix cow. W MlA6Lt 


1 think that the crime he committed vac a 


4 vicious one. Your Honor has a full and complete record and 

6 'report, and I feel that such a sentence should be neted out 

G to this defendant that will amplv and sufficiently punish bin i 

? ! 

7 for v/hat did in taking the life of Ada Francisco, aDd that ! 

8 he be confined so that there will be no repetition by h.in 

9 and that your Honor impose such sentence as will be a deterrent 

t 

! 

10 to others. These things must stop. Your Honor, I respectfullv 

11 move for sentence. 


12 -• - THE COURT: Have the record show that the : 

13 Court has heretofore had the opportunity of studying the very J 

14 voluminous record of the Rome State School in regard to Tirotr - 
lf> Gordon Morgan, and the ample report of the Family Court t 

• S 

1C Fulton•County, and the Probation Officerls report, which is 

17 at hand. ' I also have heard the history of the examination 

18 of the defendant under oath, and I heard the questions ached 

19 and the answers given, and I am of the opinion thai..’Timethy 

20 Gordon .“.organ understood the questions and gave and ucc’crstcc;".. 

21 the answers, thereto.'^ This is not a pleasant duty and it n.v : 

22 has been fer re, but it is one of the duties that must he a 
2 3 I 

ipart c£ the position that 1 hold. 
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At your request, Mr. Morgan, I appt ../i V/^j 


2 you two attorneys, Floyd Reinhart and Mr. Best, toth of i 

i 

3 I considered to be perhaps the best qualified and best ir.fomrdj 

4 lawyers in this type of work in this area. I know they hive j 

5 given unstintingly of their tine and effort to do the very 

I 

c test for you in your defense. Likewise, I am impressed 
7 by the work of the District Attorney and the Assistant District 

* i 

H 1 

6 Attorney since this case began, and the many conferences I 

9 have had with both your attorneys and with the district attorney 

10 and the assistant district attorney. I feel that all of the 

11 authorities involved have given freely of their time and effort 

12 to present all the possible facts, psychological, social and 

13 legal cata, and everything about your history from the tine you 

: i 

14 were born. So I feel that I know you quite well. 

I 

15 I also want the record to shew, of course,' 

1C that I have at hand and have read the report of the psychiatr i: :s 
11 at the Utica State Hospital, who, after three-weeks of ena.-i- 

j 

18 j nation of the defendant, came to the~conclusTon7 in writing 
15 filed v.’ith"the Cmrr-t-j—thtrr - ’TTie^def endant is sane apaL-under static s 

20 the nature of an oath or the charge against him, and is able cc; 

21 rake his defense. 

—-• i 

22 I believe, Mr. Morgan, that on mere thrn 1 

• ! 
one occasion, this Court has advised you of your right to a 
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trial, and informed you that a plea of guilty on your pert *_r 
any crime was tantamount or the same as being tried by a jv.ry 

i 

and convicted at their hands. This is not an easy case to 
evaluate on the part of the People as well as on the part of t 
defense. 1 know it has given defendant’s counsel considerhole 
trouble, and I have given it considerable thought. I realize 

that, through no fault of yours, and certainly through no faul 

% 

of cnyone else living or dead, you happen to be a person in 
our society of 1965 who has a very low intelligence quotient. 
That is, your basic ability to understand is below average, 
considerably below average. You have been classified as a so 
mentally, and I have taken that into consideration and weighs 
that in regard to your offense and your actions. Because cf 
that, and because of your emotional instability, I have ccnclu 
that you should not have the sentence that L originally felt 

* % -• 't * 

you deserved, a much higher one than I am going to give you 
today. , 

I know that your road in life, in prison, 
is going to be very difficult because of your mentality and 
your instability. It’s going to be a very difficult tin* for 
you. On the other hand, you have taken a life, contrar" tc 
all law, both legal and noral, and for that you must te 


23 


punished. 
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Upon your personal pl"a, Timothy Crrcrr. *■*£ 

Morgan, of guilty to the crime of .Murder in the Second IN~r:r 

in connection with the indictment returned by the Grand Jury 

. i 

of Fulton County at the April 1965 Term of supreme Court 
charping you with the crime of Murder First Degree arising 
out of the unlawful death of one, Ada Francisco, the Court 

hereby adjudges you to be guilty of Murder in the Second Degree, 

i 

And it is the judgment and sentence of this Court that you be 
confined in an institution, under the jurisdiction of the New 
York State Department of Correction, for an indeterminate 
tern, the minimum of which shall not be less than 25 years, 

and the maximum of which ^hall be the remainder of your natural 

i 

life. And it is the further direction of this Court that you 

i 

be committed to the Elmira Reception Center and be dealt with 1 

i 

according to the appropriate provisipns of the law, in accordance 

** A * 

4 

with Article 3-a of the Correction Law of the State of New York. 

i 

You are now remanded to. the Sheriff of 

I 

I 

FultOD County. 

i 

MR. REINHART: If it pleas^^he- Court, 

there has been so ouch striving in the field of penology and 

i 

sociology, and there are bills pending in the Legislature v.hic: 

I assume will be up for passage in the near future, which I 

I 

want this defendant to have the benefit of in the event cf c-.; 
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1 

sentence revision. So I want to, in some way, protect hir. 

0 % 

•d 

rights in the event there are any laws passed in the futurt 

3 

1 

which would tend to classify him ifferent category than . 

i 

4 

what he is in now. 1 don’t know how to appropriately express- 

I 

6 

it except that I would like to have the record shew that I arj 

j 


€ 

1 

aware of these things that are being done to classify and 


7 

modify, and so I want the defendant to have the benefit of it.' 

7 ’ «. 1 


8 

THE COURT: Well, 1 think that is ycur 


9 

duty, Mr. Reinhart, and of course it’s very nebulous, as you 

1 


10 

say, at the present moment, and nobody knows exactly what is 


11 

going to happen. But I would think that if that is done 


12 

in all cases, it would have to be done in a retroactive way, 


13 

and that being so, I am sure that they wouldn’t make an 


14 

exception to this case, or any other case. But I think that 

• 

1 

1 

1 

f In 

it’s timely and correct that you make a notation on the record 

l 

| 

16 

to protect whatever rights he has in that regard. eT 


17 

C- “ 

MR. REINHART: Thank youj£ jsirT* 

| 

1 

18 

. C* - S 

THE COURT: Any unf inished natters ..*i 11 

• — ro 


19 

• • * Cl- 4 * 

be recessed to my Chambers in Lake Placid. ?= Ih— 

1 

1 

1 

1 

20 

cv * cr- 
rry 4 —r» 

i 

21 



22 

1 


23 

v * 

• • i 
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Solicitor Genera} 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 



vs. 


* 2 B 


li. 

u 

a 


BERT J. HENDERSON, Superintendent, 
burn Correctional Facility, 

Respondent. 


EDMUND PORT, Judge 


MR. HOfP-* 


73 


C Q 


y&y 
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Memorandum-Decision and Order 

The Clerk of the court has sent to me for my consider¬ 
ation a petition for a writ of federal habeas corpus, together 
with an affidavit in forma pauperis ami for the assignment of 
counsel, from a state inmate presently confined in the Auburn 
Correctional Facility. 

The relator alleges that he plead guilty in the Fulton 

County Supreme Court on June 8 , 1965, to Murder 2nd degree 

and was sentenced on June 15, 1965, to a term of 25 years 

to life. No appeal was taken. Relator did bring a petition 

for a writ of error coram nobis in the Fulton County Supreme 

% 

Court on the ground that the trial court, at the plea taking, 
failed to ascertain whether or not there was a factual basis 
for the plea. Specifically, relator alleges that the court 
made no attempt to ascertain whether or not the essential 
element of "a design to effect the death of the person killed" 
was present. Relator also alleged that the plea was not made 

with an understanding of the nature of the charges or the 

__ t 
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consequences of the plea, due, in part, to his I.Q. which is 
alleged to be between 68-75. The writ was denied without a 
hearing on June 3, 1971. The Appellate Division affirmed 
without opinion. People v. Morgan . 38 App. Div. 2d 1012 
(3rd Dept. 1972). Leave to appeal to the Court of Appeals 
was denied on July 6, 1972. The petitioner has supplied this 
court with copies of his brief and record on appeal, as well 
as the brief of the People. 

Boykin v. Alabama, 395 U.S. 238 (1969) is not applicable 
to the instant case. See, e.g., United States ex rel. Rogers 
v. Adams, 435 F.2d 1372 (2d Cir. 1970). The standard to be 
applied to the guilty plea herein is whether Morgan made a 
reasoned choice, voluntarily after proper advice and with 
a full understanding of the consequences. See United States 
ex rel. Codarre v. Gilligan , 363 F.2d 961, 964 (2d Cir. 1966). 

An examination of the record on appeal demonstrates a 
protective and solicitous attitude, on the behalf of the court, 
toward the defendant's interests. For instance, at the defend¬ 
ant's arrignment on April 15, 1965, in the f-’ulton County Supreme 
Court, the court appointed the two attorneys that the defendant 
wished to represent him. In addition, at arraignment, the court 
indicated every willingness to make itself and official records 
of the defendant readily available to defendant's counsel. The 

- 2 - 

1 . Robert Best, Esq., and Floyd Reinhart, Esq. The latter 
was reported to have been one of the ablest and most competent 
trial attorneys in the area. 

2. Minutes of Arraignment, P. 4. 
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court's concern regarding the defendant's background and its 

investigation of his circumstances ana situation is further 

4 

revealed in the trial judge's comments on the sentencing. 

On arraignment the indictment for Murder 1st degree 

5 

was read to the defendant in the presence of his two attorneys, 

and the court explained to the defendant his right to a jury 

trial and to subpoena witnesses in his behalf and that a plea 

of guilty would be the same as being convicted after a trial by 

6 

a jury. The defendant affirmatively indicated that he under- 

7 

stood what the court had told him. 

It should also be noted that a psychiatric examination of 
the defendant was ordered by the court, and that as a result 
thereof, he was found competent to stand trial, capable of under- 

8 

standing the charge a.ainst him, and of assisting in his defense. 

On the taking of the plea of guilty on June 8, 1965, the 

court made a special effort rn emphasize to the defendant the 

a 

gravity and impi-r.ance of his change of plea. The court asked 

10 

the defendant whether he understood: a) that he was accused of 

killing the victim, b; toat a plea of guilty was the same as being 

convicted after a jury trial of Murder 2nd degree, and c) that he 

% 

would be sentenced to prison. The defendant answered in the affirma- 

11 

tive to each of these questions. In addition, the trial judge 


- 3 - 


Ti See Minutes of Arraignment , pp. 8-11. 

4. See Minutes of Sentence .~pp 40-43. 

5. Minutes of ArraignmentT p. 5. 

6. Minutes of Arraignment , pp. 5-7. 

7. Minutes of Arraignment , pp. 6-7 

8. See Plea Minutes, p. 18 and Sentence Minutes, p. 41. 

9. Plea Minutes .' P~. 9. - 

10. See pages 21-23 of Sentence Minutes . 

11. I do. 
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asked the defendant if he fully understood what he was doing 
and if he was doing this voluntarily and upon the advice of^ 
counsel; the defendant again responded in the affirmative. 
Further, defendant's mother and two brothers were present 

13 

with him in the courtroom when he changed his plea to guilty. 

An examination of the sentence proceeding of June 15, 1965 

easily reveals that the defendant's attorneys had made a full 

and complete investigation of the case before advising him to 

14 

plead guilty to the lesser charge. 

Finally, it should be noted that petitioner did not raise 
any challenge 'to his plea until five years after he had been 
sentenced. 

After an examination of all the papers herein and a con¬ 
sideration of all the circumstances surrounding the taking of 
the plea, I am convinced that Morgan made a reasoned choice; 
voluntarily and-after proper advice from competent counsel, and 
with a recognition that said choice would resuLt in a prison 
term. Therefore, i do not find that petitioner was deprived 
of due process of law and the petition herein will be denied 
and dismissed. 

For the reasons herein, it*is 

ORDERED, that the petition herein be and the >ame hereby 
is denied and dismissed. Leave to proceed in forma pauperis 
is granted and the Clerk is directed to file the papers herein 

- 4 - 


12. See page 23 of Plea Minutes . 

13. See j page 25 of Plea Minutes . 
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without the payment of fees. 


Dated: September* 

Auburn, New York. 



5 














¥ 


STATE OF NEW YORK ) 


: SS 0 : 


COUNTY OF NEW YORK ) 


ANGELA FIORE , being duly sworn, deposes and 

says that fte is employed in <:he office of the Attorney 

Respondent-Appellant 

General of the State of New York, attorney for / 

herein. On the Hth day Q f March § 1975 , she served 

the annexed up«->n the following named person : 

Mr. Joseph Lynch 
Noble, Leary, Leary & Lynch 
207 Metcalf Plaza 
144 Genesee Street 
: Auburn, NY 13021 


Attorney 3 in the within entitled proceeding by depositing 
a true and correct copy thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorned at the 
address within the State designated by t* 1 ®"* for that 
purpose. 


S W n d “ £ £or 1u , ?ch thiS , 197 5 

Assistant Attorney General 
of the State of New York 








































